S- 


S- 
he 
d- 
ne 


of 
nt 
he 


1S, 


ns 
h- 
re. 
ji- 


C- 
le 
a- 
ht 
n, 





THE CENTRAL LAW JOURNAL. . . 361 








Ghe Central Lax Fourral, 


ST. LOUIS, NOVEMBER 10, 1882. 








CURRENT TOPICS. 





In a composite form of government like 
ours, a certain amount of friction must inev- 
itably be generated by the workings of the 
Federal and State systems, and no point of 
contact has been more fruitful of discord than 
the government and regulation of the great 
transportation companies, which, as agencies 
of commerce, are one of the striking features 
of the age. The precise extent to which 
these, when conducting interstate traffic are, 
in view of the provisions of the Federal Con- 
stitution, subject to the control of State legis- 
lation, is a question particularly fertile in 
adjudications. We have heretofore noted the 
most important of those recently rendered as 
they occurred. Welton v. Missouri, 3 Cent. 
L. J. 116; Hannibal, etc. R. Co. v. Husen, 6 
Cent. L. J. 121; Western Union Tel. Co. v. 
Texas, 14 Cent. L. J. 448. A new phase, 
however, which is worthy of attention, was 
considered in the case of Memphis, etc. R. 
Co. v. Nolan, in the United States Circuit 
Court for the Western District of Tennessee. 
The proceeding was for an injunction re- 
straining the city of Memphis from collecting 
a privilege tax from the complainant railroad, 
which had been doing an express business. 
The ground of the application was that, inas- 
much as the terminus of the road alone was 
within the State line at Memphis, its traffic 
being across the river into Arkansas, the en- 
forcement of such a law would amount to a 
regulation of interstate commerce. It was, 
however, ruled otherwise. Said Hammonp, J.: 
‘“‘The Supreme Court has repeatedly said 
what Mr. Justice Bradley says in Railroad 
Company v. Maryland, 21 Wall. 456 and 472, 
that ‘it is often difficult to draw the line be- 
tween the power of the State and the prohibi- 
tion of the Constitution.’ The distinction 
made by the cases seem somewhat arbitrary, 
but this is possibly unavoidable, owing to the 
nature of the subject. AsI read the cases, 
the principle is that so long as it 1s not a di- 
rect tax on the property carried in the com- 
merce between the States, imposed either on 
the goods or indirectly collected from them, 

Vol. 15 —No. 19. 





and is only a tax on the franchises granted to 
the carrier in consideration of the grant, or, 
what is the same thing, a tax or tribute de- 
manded for the privilege of doing the busi- 
ness, the prohibition of the Constitution does 
not apply. Of course, in analogy to our 
State adjudications, if under the disguise 
of taxing a franchise or privilege, the 
State should undertake, by excessive taxa- 
tion, to obstruct or prohibit the business of 
interstate commerce, the constitutional pro- 
vision would protect against it. There is no 
claim of that in this case, and no intention 
to either obstruct or prohibit this defendant 
from doing this business can be inferred from 
these statutes. Fortunately for us here the 
Supreme Court itself has drawn the line, and 
the case finds a direct precedent in the case 
of Osborne v. Mobile, 16 Wall. 479, where 
the right of the State of Alabama to author- 
ize the City of Mobile to impose a license, or 
privilege tax, on an express company engaged 
inter-State commerce was sustained. The 
injunction is refused.’’ 





Questions of practice relating to costs are 
always of interest and importance. The rea- 
sons for the custom which is in vogue among 
the officers of the Federal Courts, of demand- 
ing payment in advance of their fees, or a 
deposit as security therefor, before the ser- 
vices are rendered, and which has in many 
cases been regarded as unwarranted and vex- 
atious, were elucidated recently in the case of 
Day v. Knowlton, before Gresham, J., of the 
District Court for the District of Indiana. 
Said the court: ‘‘The usual process was is- 
sued in this case, directed to the marshal, 
commanding him to summon the defendant. 
The marshal refuses to serve the process un- 
til the proper fees are paid in advance or a 
deposit of money made for their security. A 
rule is asked against the marshal to show cause 
why he should not be punished for contempt 
for his refusal to serve the process. In set- 
tling his accounts with the proper accounting 
officers of the treasury department, the mar- 
shal is charged with all fees earned by him, 
apd from the amount thus earned he is all 
lowed to retain for his personal compensation 
over and above the necessary expenses of his 
office, including clerk hire and the amount 
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allowed his deputies, any sum remaining not 
exceeding $6,000. If any excess remains 
over and above the credits allowed by law he 
is required to pay it into the treasury, whether 
the fees earned have been collected or not. 
The marshal is therefore a public officer 


charged with the duty of collecting funds for | 


the United States, and when he is required to 
serve process, (not in suits where the United 
States requires the service) he has a right to 
demand the payment of the proper fees in 


advance of the service performed. He need_ 


not wait and take the chances of collecting 
them on anexecution. See U. S. Rev. Stat., 
secs. 841 to 846, inclusive.’’ 








WILL SOLICITING ORDERS CONSTI- 
TUTE A PERSON A HAWKER AND 
PEDDLER UNDER THE VARIOUS 
STATE STATUTES? 





This question, although seemingly plain 
and without difficulty, has stumbled many of 
our minor courts, and is of vast and general 
importance to all the cities and towns which 
impose a license tax for this calling. 

Before entering upon this question, it is 
proper to state that a municipal corporation 
having the power from the State to impose 
and collect a tax upon a business or calling, 
as, for instance, the business of hawking and 
peddling, have the authority to impose such 
tax,! but there must be no discrimination 
against citizens or commodities from other 
States, that is, t. require a license from a 
person who sells articles not produced in the 
State, and not to require such license when 
the articles are produced in the State; be- 


1 Machine Co. v. Gage, 10 Otto, 676; Woodruff v. 
Parham, 8 Wali. 123, 110, 148; Nathan v. Louis- 
jana, 8 How. 82; Gibson v. Mason, 5 Nev, 284; 
Raquet v. Wade, 4 Ohio, 107; Leon v. Warren Coun- 
ty, 36 Ind. 267; McCullough v. Maryland, 4 Wheat. 
428; New York v. Milne, 11 Pet. 288; The License 
Cases, 5 How. (U. 8.) 625; Bx parte Robinson, 12 Nev. 
263; Harrison v. Vicksburg, 3 Smed. & M. 581; Pas- 
sepger Cases, 48 U. 8.402; Ward v. Maryland, 12 
Wall. 428: Hinton v. Lott, 8 Wall. 148; Freight Tax 
Cases, 15 Wall. 282; Welton v. Missouri, 91 U. 8. 275; 
Ry. v. Richmond, 19 Wail. 584; Brown vy. Maryland, 
J2 Wheat. 448; Osborne v, Mobile, 16 Wall. 479; Pull- 
man Car Co. vy. Gaines, 3 Tenn. Ch. 587, Anda license 
to sell the goods is a tax on the goods. Machine Co. 
vy Gage, 10 Otto, 178; Cook vy. Pennsylvania, 97 U. 8 
666; Henderson v. New York, 92 U. 8. 268; Cooley’s 
Const Lim’ 01> Freight Tax Cases, 15 Wall. 272. 


cause this would be in conflict with the Con- 
stitution of the United States giving to Con- 
gress power to regulate commerce among the 
several States.? 

To ascertain whether or not soliciting or- 
ders constitute huckstering or peddling, it is 
necessary to define the latter, and, as the 
courts have been narrow and broad in defin- 
ing these terms, it is proper to discuss the 
law on this subject from the beginning. 

Almost the first legislative enactment ® 
merely mentioned that peddlers and hawkers 
should pay a license. A subsequent enact- 
ment * stated that hawkers and peddlers were 
persons who went from town to town, or house 
to house, to buy and sell goods, wares and 
merchandise. Another English statute > did 
not define a hawker and peddler, but merely 
stated they should take out a license. These 
were followed by other enactments,® each en- 
larging their sphere. About the time of the 
statute of 8 & 9 Will. 3, the courts held that 
a hawker and peddler meant a person who 
went from place to place buying and selling 
wares, goods and merchandise which ought 
to be uttered in an open market; the name 
seeming to come from their uncertain wan- 
derings like persons that, with hawks, seek 
their game where they can find it.7 In a 
leading work,® hawkers are defined to be 
persons going from place to place with 
goods and merchandise for sale, and 
peddlers are persons who travel about the 
country with merchandise for the purpose 
of selling it. About this period the courts 
held that the two words hawkers and ped- 
dlers, as employed in modern statutes, are 
nearly, if not quite, identical in meaning, and 
each of them signifies an itinerant vendor of 
goods by retail; and those persons who make 
itinerant vending a business, and not an oc- 
casional sale,” or as it was more specifically 

2 See same cases. 

325 Hen. viii, ch., 6, and 83 Hen. yiii ch. 4, 

4849 Will., iii ch. 25. 

550 Geo, iii, ch. 41, sec. 6. 

622 & 23 Vict., ch. 86; 38 & 34 Vict., ch. 72; 34& 
35 Vict., ch. 96. 

7 Jacobs’ Law Dic., Hawkers; Manson v. Hope, 8 
Jur. (N. 8.) 971; 2B. & 8., 498. See4 Fish. Dig. 58, 
83; Dance v. Gabb, 6 W. R. 497. 

8 Bouvier’s Dic., citing the authorities. 

9 Alcott y. State, 8 Blackf. 6; State v. Belcher, 1 
MeM. 40; Merriam v. Langdon, 10 Conn. 460; Com- 
monwealth y. Willis, 148. & R. 398; Colson vy. State, 


7 Blackf, 590; Page vy. State, 6 Mo, 205, See Rex vy, 
Little, 1 Burr. 609; Rex v. Buckle, 4 East, 346; Tem- 





ple v. Sumner, 61 Miss, 13. 
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expressed by another court,!° hawkers and 
peddlers are such persons who travel from 
town to town, or house to house, with wares, 
goods and merchandise for sale; the manner 
of traveling or mode of conveyance does not 
-enter into the definition. ‘‘The leading pri 
mary idea of a hawker and peddler is that of 
an itinerant or traveling trader, who carries 
goods about in order to sell them, and whe 
actually sells them to purchasers, in contra- 
distinction to a trader who has goods for 
sale and sells them in a fixed place of 
abode.’’44 This being the leading idea, we 
an see why an auctioneer conveying goods 
by a public stage, from place to place, and 
selling them on commission, is a hawker and 
peddler.!2_ And a person traveling from town 
to town, and having packages of books sent 
after him by public conveyance, and taking 
rooms at each town, and there selling at re- 
tail, is a hawker and peddler.?*> And where 
-& person stopped a year at one place, selling 
under a license, then removed to another and 
sold through an auctioneer, and then to an- 
other where he advertised to remain but ten 
days, it was held that he was a peddler. 14 
Now, then, the question is, do the forego- 
ing establish that the necessary elements to 
constitute a hawker and peddler are (1), the 
going from place to place, or house to house ; 
(2), taking or carrying goods, wares and 
merchandise for the purpose of selling them, 
or is it only necessary to sell, or offer for 
‘sale, from place to place, or house to house? 
If the former is the correct deduction from 
the cases, then, soliciting orders with or with- 
out samples, and afterwards delivering the 
goods, does not constitute a hawker or ped- 
dler; and if the latter is the correct deduc- 
tion, such soliciting orders is hawking and 


10 Fisher v. Patterson, 13 Pa. St. 338. In this case, 
the rulings of Judge Black in the court below were re- 
versed. 

lt Commonwealth v. Ober, 12 Cush. 498, This is 
the idea governing Wynne v. Wright, 1 Dev. & Batt. 
20; State v. Hodgdon, 41 Vt. 189. See Cincinnati v. 
Bryson, 15 Ohio, 625; Mays v. Cincinnati, 1 Ohio St. 
268. 

W Rex v, Turner, 4B, & Ald. 510; Allen v. Spark- 
hall, 1 B. & Ald, 100. $ 

18 Dean v. King, 4 B. & Ald. 517. See Attorney 


‘General v. Tongue, 12 Price, 51; Attorney General vy. 


Woolhouse, 1 Y. & J. 463; Benjamine vy. Andrews, 5 
C. B, 209, 

\4 State v. Hodgdon, 41 Vt. 130. See Wolf v. Clark, 
2 Watts, 208; Hirschfelder v. State, 18 Ala. 112; Fos- 
ter v. Dow, 20 Me. 442; Mabrey v. Bullock, 7 Dana, 


387; Jones v. Berry, 33 N. IL. 209. 





peddling. All the decisions agree that there 
must be a going from place to place, or house 
to house; but why should it be necessary to 
take or carry the goods at the same time of 
goirg from place to place? It is really the 
selling of the goods from place to place, which 
is taxed, the privilege to go from place to 
place to sell, and not the ‘taking or carrying 
of the goods. If it is the selling, it is then 
indifferent what the mode or method of sell- 
ing, whether by carrying the goods on the 
back, in a wagon, selling by sample or solic- 
iting orders. 

In Taylor’s Case,!® the court, on the ques- 
tion whether or not a person who solicits or- 
ders for others, is a hawker or peddler, stated 
that ‘‘such persons were mere solicitors of 
orders fcr others, and differ in no respect 
from clerks or salesmen, except that they are 
ambulatory in their operations, and do not 
usually carry or deliver the goods sold. They 
follow no independent business. They make 
no contracts for themselves, nor do they or- 
dinarily come under any sort of personal ob- 
ligation. By their engagements they bind 
their employers and not themselves; and they 
have no other interest in the result of the bar- 
gains than any ordinary clerk would. <A 
clerk who remains in the store-house of his 
employer, and there pursues the occupation 
of selling his employer’s goods, is not a ped- 
dler or hawker; and why should the fact that 
he goes about the city, or beyond the limits, 
doing the same thing, make him such? If the 
clerk carried with him the goods sold, he 
would become a peddler, either for himself or 
for those whose agent he was; and then the 
tax might be imposed, either upon one or the 
other; but as he does not do so, he can not 
be embraced in the designation of a peddler.”’ 
In this case, the carrying and the sale of the 
goods is necessary. The clerk must have 
carried the goods with him and sold them, or 
offered them for sale; merely soliciting or- 
ders did not constitute the clerk a peddler. 

In Commonwealth v. Ober,’ the defendant 
was indicted for hawking and peddling with- 
out a license, and the facts were that he was 


15 See the reasoning in Machine Co. v. Gage, 10 Otto, 
678; Cook v. Pennsylvania, 97 U. S. 566; Freight tax 
Cases, 15 Wall. 272; Henderson v. New York, 92 U. 
S. 268, 

16 58 Miss. 479. 

W 12 Cush. 493. e 
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the authorized agent of the manufacturers of 
Brittania ware, and delivered in a wagon such 
wares as were ordered from the manufacturers 
by traders, but had sometimes delivered such 
goods in addition to the orders. The 
court below held that the delivery of the 
goods in pursuance of previous orders did 
not, but sale of the additional, did constitute 
the defendant a hawker and peddler. And in 
the Appellate Court, Shaw, C. J., said that a 
hawker is one who not only carries goods for 
sale but seeks for purchasers, either by out- 
cry, or by attracting notice and attention in 
‘the actual exhibition or exposure of the goods, 
or by placards or labels, or by a conventional 
signal, like the sound of a horn for the sale 
of fish, and that, therefore, the facts in this 
case did not make the defendant liable, be- 
cause he was a carrier delivering goods to 
persons who had previously ordered, but who, 
‘when the goods were brought, desired to en- 
large their orders, or take more than had been 
previously ordered upon the same terms in 
all respects as to prices and credits. It was, 
in effect, a purchase of the same buyer, from 
the same seller, of the same commodity, to a 
larger amount than previously ordered. It 
wants the essential characteristics of carrying 
about for sale, offering them to purchasers, 
fixing the price and terms of sale, or receiv- 
ing payment, and therefore the defendant was 
not a hawker or peddler. Here again, the 
carrying and the sale of the goods was neces- 
sary. It can now be seen that the courts have 
adhered to the definition of a hawker and 
peddler, given and known at the time when 
there was no other known method of peddling 
or hawking, or selling goods from place to 
place, but that of carrying along the goods 
when offering the same for sale; and it is 
more than singular that during all this period 
‘tthe courts have looked at the name and not 
the thing. Why soliciting orders for goods 
from place to place is not peddling goods, is, 
it seems, limiting the just and proper mean- 
ing of that term. Joun F. Kerry. 
Bellaire, Ohio. 








PRIVILEGE OF WITNESSES AS TO 
CRIMINATING QUESTIONS. 
II. 

In Egbert v. Greenwalt,} in an action for 
crim. con., the testimony of the husband and 
wife, to the effect that they had no intercourse 
at the time the child was begotten, and that 
the defendant ‘‘must have been its father,’’ 
was held inadmissible in the Supreme Court 
of Michigan, in 1880. ‘‘According to an 
ancient rule of the common law,’’ said 
Graves, J., ‘‘the evidence of neither husband 
nor wife could be received to disprove the 
fact of sexual intercourse ; 2 and Lord Mans- 
field declared that it was ‘founded in decency, 
morality, and policy ;’ * and no judge or au- 
thor has ever dissented from his strong ap- 
proval. The reason of the rule prescribed 
limits to its application, but there is no pres- 
ent occasion for special reference to any of 
the qualifications. That the legislature in- 
tended to abrogate it is not to be assumed. 
No one will contend that the course of the 
legislature of 1861 was unfriendly to it. Nor 
can it be fairly argued that the terms or spirit 
of the amendment then made have sup- 
planted it. The general purpose the legisla- 
ture had in view was to sweep away a number 
of objections against the competency of wit- 
nesses, but not to break down any rule 
‘founded in decency, morality and policy ;” 
and, so far as ascertained, the courts. 
wherever;these general changes have taken 
place, have considered this rule of the com- 
mon law as untouched.* The effect of the 
statute upon the capability of the wife as a 
witness for the people, in prosecution 
against a person for having committed adul- 
tery with her, was fully discussed in Parsons 
v. People; 5 but it was not found necessary 
to consider the present questions. I think 
the evidence of the plaintiff and his wife, 
which was adduced to show non-intercourse 
between them was inadmissible.’’ Certainly, 
however, there is room for the expression of 


114 West. Jur., 542; 11 Cent. L. J., 413. 

2 R. v. Rook, 1 Wils. 340. 

3 Goodright v. Moss, Cowp. 591. 

4 Tioga County v. South Creek Township, 75 Pa. St. 
486; Boykin v. Boykin, 70 N. C. 262; Chamberlain v. 
People, 23 N. Y. 88; People v. Overseers of Ontario, 
15 Barb. 286; Hemminway v. Towner, 1 Allen, 20%; 
Stephen on Ev., art. 98. 

521 Mich., 509. 
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an adverse opinion as to the propriety and 
policy of the rule applied in such cases; °® 
and we observe that in a paper read before 
the Kentucky Bar Association, on the 23d of 
June last, by Mr. Wilbur F. Browder, on 
Competency of Witnesses, the essayist, as 
regards divorce suits, advocates very strongly 
the admission of husband and wife to testify 
on their own behalf. ‘‘If marriage,’’ he ob- 
serves, ‘‘be a civil contract, as the books all 
declare, let ordinary business usages and 
methods minister to its infirmities and adjust 
its affairs. The inconsistent pretext of the 
law should no longer be tolerated. Under 
the chaste plea of shielding the sacredness of 
the marital relation from the vulgar gaze, the 
principals in these domestic dramas are 
driven behind the scenes, and the expectant 
public is served with a medly of inuendos and 
exaggerations, half-seen and half-heard mis- 
doings, by the cook and chambermaid, the 
hired man and the omnipresent and omniscient 
next-door neighbor. In the very nature 
of things, the parties themselves alone 
know the facts. Matrimonial embar- 
rassments and _ difficulties are always 
stealthy—seldom seen by the outer world— 
and the cruel and inhuman conduct, which 
forms one of the grounds of divorce often re- 
lied on, can never be proved completely or 
satisfactorily without invoking the personal 
knowledge of the parties themselves. They 
speak by their pleadings, why not by their 
evidence?’’ Mr. Browder, by the way, is also 
an advocate of the right of accused persons 
to testify for themselves. Many of the States, 
indeed, have already adopted statutes so per- 
mitting ;7 and it is also so proposed by the 
long-promised Criminal Code for this country, 
so that it is worth noting some of the 
cases (in addition to those already cited) up- 
on such statutes. It has been held the priv- 
ilege of the witness exclusively to elect 
whether or not he will testify ;* but, whether, 
if he testify, his privilege not to answer ques- 
tions putting his general reputation in issue, 
must be claimed by him, or may be claimed 
by his counsel, the decisions are not in ac- 


6 And see Anon., 22 Beav. 481; 23 Ib., 273. 

7See 12 Ir. L. T. 554, 568, 575, 598; 7 Southern L. 
Rey. (N. S.) 683. 

8 Ruloff vy. People, 45 N. Y. 218; Brandon v. People, 
42 Ib. 265; Conners v. People, 50 Ib. 240; Common- 
wealth v. Nichols, 114 Mass. 285; State v. Wentworth, 
65 Me. 234. 





cord.? Indeed, whether he can decline to an- 
swer questions on that ground is also a dispu- 
ted point.1° But if he elect to testify, he 
waives his right of immunity from testifying 
against himself; nor is he at liberty to state 
a part and withhold another part of the facts 
within his knowledge. It was held in Wo- 
den v. Henshaw,?” that he would even be re- 
quired to disclose confidential communica- 
tions made to his counsel; but that case is 
practically overruled by Montgomery v. Pick- 
ering,!* and the contrary has been held in other 
States.1* It has been held that omission to 
testify is a proper subject (unless otherwise 
expressly enacted ) for comment by counsel and 
consideration by the jury ;5 and so, where he 
refuses to submit to a full cross-examination.?° 
We have already made reference to a former 
paper 7’ on the subject of compelling a pris- 
oner (apart from such statutes) to furnish 
personal evidence of identity, where the cases 
on that subject have been collected, including 
People v. M’Coy,/* in which a woman, in- 
dicted for infanticide, having been examined 
by physicians in order to determine whether 
she had been recently delivered, the court 
said that the proceeding was in violation of 
the Constitution, declaring that ‘‘no person 
shall be compelled in any criminal case to be 
a witness against himself,’’ as they might as 
well have compelled her to testify that she 
had been pregnant.19 In Gordon v State,?° 
it was held that, where a defendant in a crim- 
inal case voluntarily exhibited a scar on his 
head to sustain his defense, there was no er- 
ror in requiring him to allow it afterwards to 


9 State v. Wentworth, ubi supra; People v. Brown, 
72 N. Y. 571. 

i0 Brandon v. People, and People v Brown, ubi 
supra; and see as to impeaching the credibility of 
witnesses, 15 Ir. L. T. 68; as to cross-examination as 
to credit, R. v. Whelan, 15 Ir. L. T. Dig. 22; and as to 
evidence as to character, 15 Ir. L. T. 155, 343. 

11 State v. Wentworth, ubi supra; State v. Witham, 
72 Me. 531. 

12 101 Mass. 200. 

13 116 Mass. 227. 

14 Brandon y. Brandon, 39 How. Pr. 193. 

15 State vy. Lawrence, 57 Me. 574; but, see cases cited 
ante. 

16 State v. Ober, 52 N. H. 495; State v. Witham, ub 
supra. 

1714 Ir. L. T. 466: and see 15 Cent. L. J. 2. 

18 45 How. Pr. 216. 

19 Cf. Anon.; 22 Beav. 481; 24 Ib. 278; Storrs v. 
Scougale, N. W. Rep., June 17, 1882; and as to com- 
pelling party to write, so as to compare handwriting, 
on indictments for forgery, see 28 & 29 Vic., c. 18. 

20 Noted in the Boston Reporter of August 23d., 
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be examined by a physician who was put on 
the stand in rebutal by counsel for the State. 
The prisoner himself exhibited it, and so put 
it before the jury voluntarily. Such being 
the case, it hecame a witness for him; his 
own voluntary act made it so, and this took 
the case out of the ruling in Georgia,?! and 
the case of Rockwell v. State, decided at the 
last term. 

In the issue of the Reporter on the 30th 
ult., by the way, we find a case?* on another 
branch of our subject reported, which should 
here be noted. It appeared that a firm, 
Brewer & Stewart, formed in- 1872, was dis- 
solved in six months. Stewart then began 
business alone, and continued it until his 
death in 1878. He had in his store from 1873 
a fire-proof safe belonging to Brewer, and 
after his death the plaintiff demanded the 
safe, having bought it from Brewer for $150, 
of which $18 was to be allowed for a debt of 
Brewer, and the balance to be paid when the 
possession of the safe was had. The deferd- 
ant, as administrator of Stewart’s estate, 
claimed the safe as property of the estate. 
After evidence was given tending to prove 
the plaintiff’s case, the defendant produced 
testimony going to establish that Brewer had 
sold the safe to Stewart, and that he had been 
paid for it. Brewer was then called upon to 
rebut the evidence of the defendant, and 
asked to state the circumstances under which 
the safe was removed to Stewart’s store, and 
the agreement between them about it. The 
question was objected to on the ground that 
he was not a competent witness to testify to 
transactions with, or statements made by, 
Stewart in his lifetime. Cooper,‘J., in deliv- 
ering the judgment, said: ‘*The question, it 
is obvious, went to the very heart of the con- 
troversy, and the materiality of the testimony 
is obvious, whatever might be the purport of 
the answer.*? His Honor’s ruling seems to 
be based upon the idea that the real parties 
to the suit were Brewer and the personal rep- 
resentative of Stewart, and that the testimony 
was inadmissible under the Code.2* That 
section is: ‘In actions or proceedings by or 
against executors, administrators or guard- 
ians, in which judgment may be rendered for 


21 63 Ga. 667. 

22 Reilly v. English, 14 Rep. 285. 
23 Hagan v. State, 5 Baxt. 615. 
24 Sec. 3813a. 





or against them, neither party shall be al- 
lowed to testify against the other as to any 
transaction with, or statement by, the testa- 
tor, intestate or ward, unless called to testify 
thereto by the opposite party.’ But this suit 
is not against the defendant as administrator 
of Stewart. It is true the original summons, 
affidavit and bond, did designate the defend- 
ant in his representative capacity; but these 
words of description (for in the form of ac- 
tion adopted tuey could only be treated as 
descriptio persone) were stricken out before 
the trial by the justice. This suit was from 
the first in legal contemplation, and, after 
striking out the descriptive words, in form, 
an action against the defendant individually. 
He might rely in defense upon the title of his 
intestate, but that would not preveut the 
plaintiff from proving the contract between 
Brewer and Stewart in relation to the safe; 
nor, it seems, would it have prevented . Brew- 
er, if he had been the plaintiff, from testify- 
ing to the contract made with the deceased.* 


The statute can not be extended by the courts © 


to cases not within its terms, upon the idea 
that they fall within the evil which was in- 
tended to be guarded against.*6 

On the other hand, the right to protection 
to witnesses against criminating themselves 
can only be taken away ‘‘expressly by clear 
and unequivocal enactment.’’?? And in some 
other instances it has been thus expressly en- 
acted that parties to illegal transactions shall 
be compellable to make discovery thereof. 
Thus, agents, bankers, trustees, directors and 
certain other persons who are liable to a crim- 
inal prosecution for the fraudulent misappli- 
cation of moneys entrusted to them, are, 
nevertheless, bound to give discovery. * 
So, also, a person infringing a trade mark, 
though liable to prosecution, must give dis- 
covery; 7% and so, as to discovery of the 
proprietorship of a newspaper, in an action 
of libel.2° And the Statute of Fraudulent 
Conveyances *! does not protect from discov- 
ery.*2 But by such statutes generally the 


25 Johnson v. Hall, 9 Baxt. 351. - 

2% Hughlett v. Conner, 12 Heisk. 88; Fuquav. Din- 
widdie, 6 Lea. 645. 

27 Orme v. Crockford, 13 Price, 376. 

28 24 & 25 Vic., ¢. 96, 8s. 75-86. 

29 25 & 26 Vic., ch. 88, sec, 11. 

30 32 & 33 Vic., ch. 24; Lefroy v. Burnside, 18 Ir. L. 
T. Rep. 187; Dawkins v. Palmer, 12 Ir. L. T. 366. 

3110 Car. 1, sess. 2, ch. 2, Ir.; 18 Eliz., ch. 6, Enge 

32 Bunn v. Bunn, 4D. J. &S, 316. 
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evidence given by witnesses is expressly de- 
clared not availabie against them on a crim- 
inal charge.°* And a like compulsion and in- 
demnity apply to witnesses on prosecutions 
for unlawful combinations of workmen ;** to 
disclosures on oath in a judicial proceeding, 
and before indictment, of any work done by 
any banker, factor, attorney or other agent ; *° 
and to prosecutions against gaming-house 
keepers.°° So, under the Prevention of 
Crime (Ir.) Act, 1882,°’ it is provided that 
persons summoned shall not be excused from 
answering any question on the ground that 
the answer may criminate, or tend to crimin- 
ate, them, but that the answers shall not, 
‘except in case of an indictment or other 
criminal proceeding for perjury’’ (arising, we 
presume, out of the evidence then given), be 
admissible in evidence against them in any 
proceedings, civil or criminal. On the other 
hand, under other sections of the Act,*° while 
the persons charged with certain offenses (or 
the husbands or wives of such persons) are 
rendered competent to be examined as ordi- 
nary witnesses, they can not be compelled to 
give evidence; and so under the Licensing 
Act, 1872.89 But what is the exception in 
England and America is the general rule in 
India, for by the Indian Evidence Act,* it is 
provided that ‘‘a witness shall not be excused 
from answering any question as to any mat- 
ter relevant to the matter in issue in any suit, 
or in any civil or criminal proceeding, upon 
the ground that the answer to such question 
will criminate, or may tend, directly or indi- 
rectly, to criminate such witness; or that it 
will expose, or tend, directly or indirectly, to 
expose such witness to a penalty or forfeiture 
of any kind. Provided, that no such answer 
which a witness shall be compelled to give 
shall subject him to any arrest or prosecu- 
tion; or be proved against him in any crim- 
inal proceedings, except a prosecution for 


33 For example, underthe Corrupt Practices Pre- 
vention Act, 1868 (26 Vic., ch. 29, sec. 7), the Parlia- 
mentary Elections ..ct, 1808 (31 & 32 Vic., c. 125), the 
Lareeny Act, 1851 (24. &25 Vic., ¢. 96, sec. 85), and the 
Merchandise Marks Act, 1862 (25 & 26 Vic., ch. 88, 
sec. 11). . 

34 6 Geo. 4, ch. 129, sec. 6. 

35 7 Geo. 4, ch. 20, sec. 52; 5&6 Vic., ch. 39, see. 6. 

368 & 9 Vic., ch. 109, sec. 9; and see Taylor on Ey., 
sec, 1455. 

37 Sec. 16. 

38 Sees. 11, 12, see ante. 

39 Sec. 51, 

40 Sec. 132. 





giving false evidence by such answer.’’ It is 
not our intention here to enter upon a dis- 
cussion as to the expediency or otherwise of 
the privilege accorded to witnesses under the 
general principle of our common law, or as 
to the policy or constitutional bearings of the 
special statutory enactments in derogation of 
it, and enabling accused persons to testify —a 
subject which would form an interesting topic 
for our Law Students’ Debating Society, and 
on which so much has been written since 
Bentham’s Rationale of Judicial Evidence.* 
Our particular purpose in this meagre mono- 
graph is merely to display the law as it is, 
and to collect, towards a more exhaustive re- 
view, some materials that might otherwise 
escape notice in this country.—Jrish Law 
Times. , 


41 See, inter alia, Stephen’s *‘General View of the 
Criminal Law of England; ’’ an article by the same 
writer in the Nineteenth Century, 1877. p. 750; a pa- 
per by Mr. Goodeve on ‘*Criminal Procedure,’’ in the 
Law Magazine for 1864; Dr. F. Wharton’s ‘*Dis- 
puted Questions of Criminal Law,’’ St. Louis, 1878, 
and 4 Southern Law Review (N.S8.), 264; an essay in 
the CENTRAL LAW JOURNAL, 1876, pp. 684, 782; 
another paper in the Ldw Times of April 18, 1878; 16 
Ir. L. T. 42, 82, 394; 15 Ib. 363, 624; 14 Ib. 120; 138 Ib. 
566; and an acute and ably-reasoned article, by Mr. 
Maurey, in the American Law Reviey (N.S.), for 
November, 1830. 








NEGLIGENCE — DEFECTIVE APPLIANCES 
—FELLOW-SERVANT — CONTRIBUTORY 
NEGLIGENCE. 


KING v. OHIO, ETC. R. CO. 


United States Circuit Court, District of Indiana. 


1. A ear inspector is not the fellow-servant in com- 
mon employment, of a brakeman in any such sense as 
to relieve the railroad company from liability for in- 
jury to the later consequent upon the defective condi- 
tion of a car which the former had failed to note. 

2. A brakeman in coupling cars has aright to as- 
sume that they are in good aad safe condition, and it 
is not contributory negligence for him to runin be- 
tween two cars without stopping to examine and see 
whether the drawheads are properly adjusted or not. 

° 


John A, Henry, tor petitioner; Harrison, Hines 
& Miller, for receiver. . 

GRESHAM, J., delivered the opinion of the court: 

The petitioner, Henry F. Braning, by this pro- 
ceeding seeks to recover damages for injuries sus- 
tained in coupling cars, at North Vernon, Ind., 
while in the service of the receiver. 

The petitioner and others, on the 5th day of 
January, 1880, were making up a freight train, at 
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this point, to go south over the Louisville branch 
of the Ohio, etc. R. Co. He was assisting as 
brakeman in switching and coupling, and finally 
ran along with the train as it backed up toa coal 
car, and hurriedly stepped in between this car 
and the rear car of the train, when they were 
three or four feet apart, to make the coupling. 
Instead of meeting or bumping together, as they 
should have done, the drawbars passed each other 
and allowed the ends of the cars to come togeth- 
er, or so near together as to seriously injure the 
petitioner. The strip which supported the draw- 
bar of the coal car and held it up, had become 
unbolted at one end, the nut being missing, and 
the draw-bar was thus allowed to drop far enough 
below its proper position to miss the draw-bar of 
the forward car and pass under it. There was 
some evidence tending to show that the ‘-dead- 
wood,”’ which is a block bolted on the end of the 
car, above the draw-bar, to assist in keeping the 
cars from coming together, was imperfect, it be- 
ing worn away as much asa few inches. If the 
coal car had not been out of repair the draw-bars 
would have met or bumped instead of passing, 
and the coupling would have been made witheut 
injury to the petitioner. f 

This coal car, which belonged to the company, 
and had been in use for nine years. was, it appears 
from the evidence, brought from Washington, 
Ind., loaded with coal, the evening or the night 
before the accident. The car inspector, at Wash- 
ington, testified that he had inspected all cars on 
leaving that place, the day before the accident, 
and none of them, so far as he observed, were out 
of repair. And three of the four car inspectors at 
Seymour testified that they had inspected all 
trains passing there from the west, the same day 
and the night of that day, two performing the 
labor together during the day, and the third alone 
at night, and that the cars all seemed to be in 
proper condition. 

There are no car inspectors at North Vernon, at 
this time, but one appears to have been appointed 
for that place some months later. This appoint- 
ment was made, however, it is claimed, for the 
receiver, on account of the great increase of bu- 
siness at this point, after the accident. 

There is no evidence that the coal car, or any 
other cars, were inspected at North Vernon. ‘lhe 
petitioner testified that he did not notice the con- 
dition of the coal car until he ran in and took hold 
of the link to make the coupling, and that he did 
not discover his peril until it was too late to es- 
cape. He was caught between the ends of the 
cars when they came together, and seriously in- 
jured in his right side and chest. The physician 
who was called in after the accident, and who 
treated the petitioner for some time afterwards, 
testified that he found a depression of at least 
two inches on the right side, the ribs from the 
fifth down, on that side, being forced in that far; 
that he did not succeed by manipulation and 
bandaging in entirely removing this depression ; 
that the right lung and the membrane surround- 





ing it were seriously injured; that some months 
after the accident he thought, on examination, 
that he found an accumulation of pus in the lower 
part of the right lung, corresponding to the place 
of injury, and tubercular deposits in the top of 
this lung; that the petitioner was not able to 
work, and the chances were that he never would 
be. During the year prior to the accident the 
petitioner had an attack of lung fever, from 
which he seemed to recover, and again went to 
work. He was a man -of average health and 
strength, and there was no evidence that he in- 
herited any tendency to lung disease. Nine or 
ten weeks after receiving the injury he undertook 
to resume work on the road; but owing to his 
feeble condition he was compelled to rest at fre- 
quent intervals, sometimes for a week or longer. 
At the time his testimony was taken, which was 
two years or more after the accident, he was un- 
able to work. It is not denied that his injuries 
were serious, very painful aad. perhaps, perma- 
nent. It is urged for the receiver that the testi- 
mony failed to show want of proper care on his 
part, or that of his managing agents; thatif any 
carelessness was shown it was the carelessness of 
the car inspectors,who should have discovered the 
damaged condition of the car before the acci- 
dent, and ordered it into the shops for répairs: 
that the petitioner was compensated by his wages 
for his services, and all risks incident to his em- 
ployment, including the carelessness of the car 
inspectors, who were his fellow-servants; and, 
finally, that the petitioner, by his own negli- 
gence, contributed to his injury by running in 
between the cars to make the coupling without 
using his eyes and discovering in time the dan- 
gerous condition of the coal car. 

It is 100 miles from Washington, where the coal 
car was loaded, to North Vernon, and from Sey- 
mour to the same place the distance is only fifteen 
miles. 

It is not denied that the coal car was out of re- 
pair and unfit for use at the time of the accident, 
and in view of its then condition, it is probable 
that the defects already described existed when 
the car passed Seymour, and even when it was 
loaded at Washington. These defeets, when the 
car was detached, were plainly visible on examin- 
ation, but when it was coupled up in a train and 
the draw-bar thus somewhat held in position, they 
were more liable to escape observation. But what- 
ever the condition of this car may have been at 
Washington and Seymour, trains were made up 
at North Vernon, where the defective car was 
switched off ona side track to go south over the 
Louisville branch, and if proper care had been 
used at this point, its damaged condition would 
have been discovered, and it would have been 
condemned for repairs instead of having been or- 
dered into the train as it was. 

It is not the law in the Federal courts, nor is it 
believed to be the law in all of the State courts, 
that the master is relieved from responsibility in 
all cases in which a servant is injured by the neg- 
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ligence of a fellow-servant. The master’s i.amu- 
nity is limited to cases where the servants are 
engaged in the same common employment; that 
is to say, in the same department of duty. Such 
immunity does not extend to cases where the ser- 
vants are engaged in departments essentially for- 
eign to each other. A servant can not be held to 
have contemplated, in the adjustment of his 
wages, those dangers which arise from the care- 
lessness of fellow-servants, without any reference 
whatever to the nature of their employment or 
duties. Haugh v. Texas, etc. R. Co., 10 Otto, — 
Indianapolis, ete. R. Co. v. Morganstein, Chicago 
Legal News, October 7, 1882, Vol. 15, No. 4. But 
without further discussion ot the question of the 
master’s immunity, I prefer to rest the decision 
on other ground. 

It is his duty to furnish his employees with 
proper machinery or instrumentalities, for their 
use in the work assigned them, and to see-to it 
that the same are kept in a reasonably safe condi- 
tion, or in reasonabie 1epair. He may intrust this 
duty to others, but he can not by so doing escape 
the responsibility for its negligent non-perform- 
ance. The acts of his agents in this regard are 
his acts—their negligence is his negligence. This 
rule applies to individuals, and there is no good 
reason for exempting railroad and other corpora- 
tions from its operation. It is true that corpora- 
tions can act only by their agents, but that is no 
reason for not holding them to the same personal 
responsibility as natural persons. Conduct which 
amounts to personal negligence as against an in- 
dividual, should, and does, amount to the same 
thing against a corporation acting by its proper 
officers or agents. Railroad companies are bound 
to use due care in seeing that their cars and other 
rolling stock are maintained in a reasonably safe 
condition; and when an employee—a brakeman, 


‘for instance—in the proper discharge of his duty, 


is injured, from a failure on the part of the com- 
pany to pertorm this personal duty, it is liable. 
Haugh v. Texas, etc. R. Co., supra; Railroad 
Company v. Frost, 17 Wall. 587; Dillon v. Union 
Pacific R. Co., 3 Dillon, 319; Ford v. Railroad 
Company, 110 Mass. 241; Gibson v. Pacific R. Co., 
46 Mo. 163. 

The master is bound to protect the servant, not 
against all risks, but against risks which could be 
avoided by the exercise of reasonable care on the 
part of the master. The brakeman’s employment 
exposes him to constant peril under the most fa- 
vorable conditions. He is expected and required 
to act with dispatch in coupling and uncoupling 
cars, and when he is negligently required by the 
proper officers or agents te handle cars out of re- 
pair, unfit for use and dangerous, and in doing so 
is injured, perhaps for life, without fault on his 
part, he should in justice have a remedy against 
his employer. 

This road and all its possessions were in the 
hands of a receiver, who was operating it at the 
time of the accident. lle, of course, sustained to 
the petitioner the relation of master, and the neg- 


< 





lect of his proper agent, or agents, to condemn 
the coal car and keep it out of use until repaired, 
was his neglect—for which he is liable. 

It does not appear from the evidence that the 
petitioner knew the coal car was out of repair 
wher he ran in, as he was accustomed to do, 
and as brakemen usually do, to make the coup- 
ling, or that, without stopping and looking before 
running in, he might have seen that it was unfit 
for use. He testified that he discovered for the 
first time, when he was between the cars, and 
when it was too late to escape, that the draw-bars 
would not meet. Knowing that promptness in 
the discharge of his duties not only recommended 
him to his employer, but that it was required of 
him, the petitioner had a right to assume without 
inspection, as he no doubt did, that the cars he 
was required to couple were in a proper state of 
repair for handling. It can not be said from the 
evidence that the petitioner acted recklessly or 
that he failed to use due care for his own preserv- 
ation, and thus contributed to the injury. He 
earned $45 a month at his business before the ac- 
cident, he is now thirty-one years old, and he 
seems to have been industrious. His injuries 
were such that he is not expected to recover. It 
is fair to assume that he will never be abie to 
perform active labor. 

I allow him damages in the sum of $4,000, in- 
cluding medicines, medical and board bills, and 
expenses of nursing. 





HABEAS CORPUS — CUSTODY OF MINOR 
CHILDREN. 





BULLEN v. CANTWELL. 
Before a Justice of the Supreme Court of Kansas, 
October 31, 1882. 

It is the duty of a court, whenever the possession 
and custody of minor children is sought by habeas 
corpus to inquire whether the surroundings af the 
child are such as make for its highest welfare, and 
then to do for it that which such welfare compels. 


Original proceedings in habeas corpus. 

H. W. Ide, for the petitioner; Thos. J. Fenlon, 
for the respondent. 

BREWER, J., delivered the opinion of the court: 

This is an application in habeas corpus brought 
by Joseph A. Bullen in behalf of Emily C. 
Evans, a little girl of the age of six vears, against 
Josephine Cantwell, praying that the said Emily 
C. Evans may be taken from the custody of the 
respondent and sent to England, to be placed un- 
der the care and guardianship of its grandmother, 
Catherine Anne Evans. The questions in the case 
are, in many respects, novel and interesting, and 
the conclusion to which [ have come has been 
reached with much hesitation. The facts of the 
case are these: 

The grandparents of the child were residents of 
London, England. ‘The father of the child (their 
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oldest son) sometime about the year 1868, then 
about twenty years of age, came to this country 
in the hope of bettering his condition. In 1875 
he married, in the city of Leavenworth, Cather- 
ine Mary Murray, and shortly thereafter returned 
with his wife to London, where, on the second 
day of September, 1876, Emily C. Evans was 
born. OnJune 22. 1878, the father died, and in 
December of the following year the mother, with 
the little girl, returned to Leavenworth, in hopes 
of meeting a brother in this city, supposed to be 
in comfortable circumstances. 

She was disappointed in this expectation, and 
being without means proceeded to support herself 
and child by her own labor. In the spring of 
1880 she was taken down with consumption, was 
unable to do further work, and became very des- 
titute. In April of that year information was re- 
ceived at the Home for Friendless Women of her 
condition, and Mrs. Bullen and Mrs. Legate, in 
response thereto, proceeded to North Leaven- 
worth and found her in the basement of a little 
house in extreme destitution and weakness. 
Words fail me to picture clearly her forlorn and 
wretched condition. Wasted by sickness, weak 
and feeble, she was lying on a little mattress on 
the floor, sheltered from the cold by only a few 
rags. There was no furniture in the room, no fire 
and the room was cold and damp. Her little 
child was running around scarcely half clad. 
These ladies removed her and her little child to 
the Home, where they remained afew days, and 
then becoming dissatisfied with the matron, she, 
with her child, ieft and returned to the basement. 
Here, within a few days, she was found by Mrs. 
O’Connor and Mrs. McFarland, who soon pro- 
cured her admission to St. John’s hospital, where 
she remained, gradually failing, until her death 
on September 5, 1880. During chese last days of 
feebleness and disease, she was tenderly cared 
for by the good sisters in charge of the hospital, 
and I have no reason to doubt that everything 
was done by them which sympathy and love 
could suggest to make bright and peaceful the few 
last davs of life, and to assuage a mother’s grief at 
leaving her only child a lonely orphan in the 
world. I pause a moment in the coldness of judi- 
cial Opinion to say that every true man stands 
with uncovered head in the presence of a kindly 
charity, such as this case discloses, with gentle 
women foregoing personal ease comfort, drawn 
by no tie of blood nor for old acquaintance sake, 
but moved alone by the impulse of a common 
humanity, seeks out a wretched and helpless 
one, removes her from a dreary, cold and desolate 
abode to surroundings of warmth, cleanliness and 
comfort, smooths with the tenderest touch the 
pillow beneath her weary head, and brings to the 
heart of a dying mother the richest of all comfort 
in the assurance that the little life she leaves be- 
hind her will be tenderly cared for by loving 
hearts and bands. Such acts redeem poor human 
nature from all its burden of selfishness and sin 
and make us thank God that we are brothers to 





such sisters. But returning, it appears that while: 


at the hospital, at her solicitation, proceedings 
were attempted for the purpose of having her 
child adopted by St. Mary’s Female Academy, 
conducted by the sisters of charity of St. Vincent 
de Paul. It is conceded by counsel that these: 
proceedings were ineffectual for the purpose of 
effecting a legal adoption, yet they confirm a fact 
abundantly established by other testimony, that 
during the mother’s last days she desired and: 
earnestly besought the sisters to take care of her 
little girl; and they, on the other hand comforted 
her dying hours with tke promise to watch over and 
care for it during its childhood,and until it reached 
the years of maturity. It is also true that while: 
she was at the Home for Friendless Women she 
as earnestly urged the good ladies there to see 
to it that after her death her child was sent to 


its father’s family in London. I see no reason te- 


doubt the fact of both these requests of the mother ; 
nor do I see anything unnatural in her conduct in 
this respect. It seems to me it must be true, not 
alone because the witnesses testify to it, but be- 
cause I think itis just what a mother would do 
under those circumstances. Since the mother’s 
death, the Sisters have fulfilled their promise to 
her, and have taken tender and faithful care of 
the little girl. The testimony of the witnesses 
shows this, and the little one’s face and appear- 
ance confirm it. Turning now to the other side, 
it appears that the grandfather of the child died 
in 1879, leaving a widow and children. He made 
a will, which has since been duly probated. By 
this will, he left all his property in trust that the 
yearly income should be paid to his widow during 


her life or until she married again, and upon her 


death or marriage. to be divided among his chil- 
dren. This trust to continue until the expiration 
of twenty-one years from the death of the longest 
liver of his children. He especially provided that 
his grand-daughter, Emily C. Evans, should take 
the place of her father and share in his property, 
but coupled this provision with the condition, that 
she be brought to England before she attained the 
age of seven years, and not reside abroad there- 
after. That she should be brought up and remain in 
the Protestant faith and not marry a Roman Cath- 
olic. At the expiration of the trust above indi- 
cated, the entire property was to pass to the person 
who should then be his heir at law. And in the 
meantime, the death of any cbild increased by so 
much the share of all the survivors, 

The testimony shows that upon the settlement’ 
of his real estate there remains nine freeholds, 
now producing in the aggregate a rental of $1,- 
620. It further appears that the grandmother has 
a comfortable home well furnished, situated in 
the city of London, in which she lives with an un- 
married son and two unmarried daughters. The 
testimony abundantly shows that her home is all 
that could be expected of one in ordinary circum- 
stances of life. That the income is suflicient to 
maintain the family comfortably; that the char- 
acter of the inmates of the family are above re- 
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proach; that all the members of the family feel a 
deep interest in, and strong attachment for, their 
little orphan relative here, and that if this child is 
placed in that family it will have all the advan- 
tages of personal and affectionate care, education, 
moral training and social position which come to 
those who move in ordinary walks of life. 

This, I think, presents a fair summary of the 
facts of the case, and from this statement I pass to 
a consideration of the question presented and dis- 
cussed by counsel. On the one hand, it is claimed 
that the grandmother has no legal right to the 
custody of the child; that it is never the province 
of the court to expatriate a citizen, even though 
that citizen be a mere child; that the expressed 
wishes of the dying mother should be respected ; 
and that beyond all these matters, the child is at 
present happily situated in good hands, kindly 
and properly cared for, and that there is not, un- 
der the testimony, enough to satisfy that the 
change asked for would substantially better its 
condition or promote its welfare. On the other 
hand, it is contended that upon a change the little 
girl will obtain that which it now lacks, the sur- 
roundings and blessings of a home, where personal 
attachment and not official duty is the controlling 
spirit; that it will secure a property sufticient for 
its support, and wHich will render it comparative- 
ly independent, and that therefore the interest of 
the chiid, which in all such cases as this is the 
paramount consideration, demands the change. 
Clearly the grandmother has no right to the child; 
there is on her part no legal obligation to support 
it,and therefore no legal right to its custody. It ean 
not be said that the child is illegally restrained of 
its liberty, deliverance from which, as counsel 
well say, was in the first instance the purpose 
and object of habeas corpus. Yet, as to children 
at least, the seope of the writ has been largely 
extended. Beyond the mere matter of forcible 
restraint of technically illegal continement, the 
courts will inquire whether the surroundings of 
the child are such as make for its highest welfare, 
and do for it that which such welfare compels in 
such cases, it is in fact the petition of the child, and 
I know of no duty more delicate and responsible 
than that which such petitions place upon a 
judge. 

Take the case before me: the parents of the 
child, the ones who by every law, human and 
divide, are charged with the sacred duty of pro- 
tection, support, care and promotion of its highest 
welfare, are both dead. By this petition, in ef- 
fect, she comes to me and says: ‘*They who were 
my guardians by nature have passed away. My 
feeble steps are just commencing the walk of 
life; I know nothing of the world and its ways, I 
can not tell what will be best for me; I appeal to 
you to take the place of father and mother, to de- 
cide for me, who am too young to decide for my- 
self, and to place me where I[ can receive the 
highest advantages, and where the surroundings 
of my life shall win for itits best and highest frui- 
tion; and so that when I[ reach the years of 





womanhood, I can look back to this hour and this 
decision, and say, ‘I thank you.’ ”’ 

Do I demean myself by saying 1 shrink from 
this responsibility? I can not agree with counsel 
that it is never the province of the court to expa- 
triate a citizen. In some cases, I think the duty 
so to do isclear and absolute. As, for instance, 
where parents moving to a foreign country and 
leaving their little chid here for awhile, oome 
back to claim it, and are hindered by those who 
have it in possession. Nevertheless it is a matter 
always to be considered. With pardonable par- 
tiality, we lcok,upon our own land, its laws, insti- 
tutions and social life as the best, and not lightly 
should a little child be deprived of the benefit of 
them. Yet we may not ignore the fact that the 
mother country is a land of liberty and law, of 
education and social refinement, of morality and 
religion, and it would be wrong to make the mat- 
ter of expatriation an excuse for depriving this 
little girl of that which would promote its wel- 
fare. Neither is it clear that sending this child 
to England would be technically an expacriation. 
The child was not born iu this country, and there 
is nothing in the testimony which shows that 
either parent ever ceased to be an alien, or be- 
same a citizen. Further, the grandmother has 
been appointed by the courts of England the 
guardian of this little girl, and if now this peti- 
tion is granted, she will pass under the special 
care of those courts, the faithfulness of whose 
watch, in cases of this kind, is a matter of uni- 
versal recognition. But I place comparatively 
little stress on this, and turn to the paramount 
question, and ask what will be best for the welfare 
of the child. And looking at this question in the 
light of experience, and testing it by the gener- 
ally recognized facts of society and life, I can but 
think that the welfare of the child, its best inter- 
ests, will be promoted by granting the prayer of 
the petition. ‘Two principal reasons control in 
my mind: First. Her life here would be a life in 
an institution; there, a lifeinahome. I need not 
stop to recount the numberless blessings which 
home gives to a child, especially a female child. 
The common judgment of all, voices the truth 
that the best development of a young life is with- 
in the sacred precincts of ahome. No institution 
however cultured and refined its instructors, how- 
ever pure its life, however faithful and devoted 
all its officers and teachers to the care, nurture 
and education of the many children within its 
walls, will give that sweet, gentle and attractive 
development to a young girl that comes from 
the personal and affectionate training of a home. 
There 1s something of the same difference 
as between hotel life and home life. There is 
more publicity to the one, more privacy to the 
other. ‘There is something official as it were, in 
one, and personal in the other. The varied graces 
of true womanly nature ripen more sweetly and 
more surely in one than in the other. IL would 
not detract in the least from the advantages which 
these institutions afford to the young. IL believe 
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they are a large blessing, and that even for those 
children who have homes, an occasional and tem- 
porary sojourn in one is of lasting and incaleula- 
ble benefit to the development uf the child. But 
when it comes to the question of a life wholly 
within an institution and one wholly a home life, 
d think all will agree that the latter is to be pre- 
ferred. I think every parent when asked whether 
he or she would have his or her child forego du- 
ring all the years of childhood the blessings of a 
home hfe for the sake of the advantages furnished 
by even the best institution in the world would 
anhesitatingly answer in the negative. And I 
doubt not the good sisters in this institution, many 
of whom look back with sacred reverence to the 
home life of their childhood, with all their pride 
in and affection for that institution to which they 
have so sacredly devoted their lives, still feel in 
their inmost hearts that that home life was a bless- 
ing which nothing else could equal to their early 
days. 

Second. There is a pecuniary consideration. I 
am not so sordid as to believe that money is the 
one thing tu be regarded, but, other things being 
equal, that certainly is a matter to be considered. 
If she remains here, she will come to maturity 
without means, and dependent solely on her own 
labor or the help of others. There she will have 
a little property, not a great wealth, it is true, but 
enough to keep want away, and to enable her to 
act freely in her choice of a place and work in 
life. There is also a possibility, though perhaps 
only a remote one, of her becoming, through the 
death of others, the heir to quite a property. It 
is true there are conditions attached to the receiv- 
ing of that property which, to my mind, are 
odious and unjust. They indicate a bigoted spirit 
en the part of the testator, so foreign to the free 
and catholic spirit of to-day, that every true man 
must condemn them. Yet this little girl ought to 
éhave the opportunity to decide for herself, when 
she come to maturity, whether she will accept or 
reject the property burdened with those condi- 
tions. To-day she knows nothing of the value of 
the property, or the meaning and import of the 
conditions. It would be wrong to refuse her the 
privilege of an intelligent choice. When she ar- 
rives at years of discretion she may prefer te ac- 
cept her mother’s faith and reject her grandfa- 
ther’s proffered bequest, or she may prefer to ac- 
cept the bequest, or she may prefer to accept the 
bequest and walk in the faith of her fatLer, but 
uanless the prayer of the petition be granted she 
will never have the opportunity of accepting it. 

Counsel have made a most eloquent appeal that 
the wish of a dying mother as to the future of her 
child should be respected. The precious recollec- 
tions of my own childhood, with all the shapings 
of my life through the gentle influence of a loving 
mother’s care, from its first helping of my infant 
steps, up through all the sunny days of childhood, 
to her dying blessing in manhood’s morning hour 
send this appeal home to my heart with tremendous 
force. But I interpret the mother’s conduct 





and desire thus. She was a stranger in a strange 
land, alone and dying. The uppermost thought 
in her heart was the future of her child. When 
with the ladies of the home, she turned to her 
husband’s family home, as the surest and most 
certain place of refuge for her orphan child, and 
she begged the ladies to see that it was sent 
thither. Afterwards, when she passed into the 
kindly care of the good Sisters, and found what 
faithful friends they were to her in her time of 
need, she believed the same kind care would be 
extended to her little one, and begged ot them to 
take it. In other words, thinking only of her 
child, she ever turned to that which at the time 
seemed the nearest and surest succor for its help- 
lessness, and prayed for the care which she was 
no longer able to give it. Evidently, from a let- 
ter written by her while at the hospital shortly 
before her death, her affection for her husband’s 
family and friends was strong to the last, and she 
committed her little one to the care of the re- 
spondent through no aversion te them. 

If from the calm and peaceful heights of heaven 
the departed look back with loving;interest upon 
the things of earth, I can but think that she will 
1ook down approvingly upon the conclusion I 
have reached. I know she will approve the spirit 
with which I act, even though she may not the 
wisdom of my conclusion. The order will be 
that the prayer of the petition be granted, and the 
child be given into the custody of Mr. Bullen, to 
be by him sent to its grandmother in London. 

As the opposition of the respondent to this pe- 
tition has not been from any factious spirit, but 
under a sense of obligation springing from a 
promise toa dying mother, I think the costs of 
this proceeding should be paid by the petitioner. 


~~ 





HINDERING AND DELAYING CREDITOR. 


PATTERSON v. JOHNSON. 





Supreme Court of Iowa, October 5, 1882. 


Where a judgment debtor induced his sister to rent 
the farm, which he had previously worked, and to 
employ him at acertain sum per month, using such 
farming utensils as were by law exempt from execu- 
tion, it has been held that although such arrangement 
was made for the purpose of preventing his creditors 
from harrassing him,the contract with the sister was 
not illegal, and the crop raised on the farm was hers, 
and could not be seized by his creditors. 


Appeal from Jasper Circuit Court. 

Action for replevin for certain grain. The 
cause was tried without a jury, and, upon facts 
found by the court, judgment was rendered for 
the plaintiff. Defendant appeals. The facts of 
the case fully appear in the opinion. 

H. S. Winslow, for appellant; A. K. Campbell, 
for appellee. 

BECK, J., delivered the opinion of the court: 
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1. The defendant, who is a constable, seized 
the grain in controversy upon two executions in 
his hands issued upon judgments recovered 
against R. C. Patterson. The plaintiff claims the 
ownership of the property. The defendant al- 
leges that the grain is the property of R. C. Pat- 
terson, and that plaintiff’s claim thereto is fraud- 
ulent as to the creditors of R. C. Patterson, being 
based upon transactions and contracts intended to 
delay and defeat the collection of this debt, and 
especially the judgments upon which the execu- 
tions in defendant’s hands were issued. 

The court found that the grain in controversy 
was grown upon a farm rented by plaintiff, who 
is a sister of R. C. Patterson; that at the time 
the lease was executed plaintiff entered into a 
contract with her brother to cultivate the farm and 
to furnish all the seed, teams and implements, 
and to do all the work and bear all the expenses 
of the farm, she agreeing to pay him therefor 
$65 per month; that he was bound to make dis- 
position of the crops, as directed by the sis- 
ter; that R. C. Patterson is and was insolv- 
ert prior to the lease and agreement with his 
sister, which was known to her; that he had 
rented the same farm for the preceding year of 
Deans, and had executed a mortgage to plaintiff 
upon the crops he raised for the purpose, on his 
part, of delaying and defeating his creditors, and 
that the mortgage was executed to secure a debt 
he owed to his sister, but it is not shown that she 
knew of and shared in his fraudulent purpose. 
Other facts found by the court, so far as it is nec- 
essary to recite them, are stated in the following 
language of the findings: “R. C. Patterson was 
living on the farm when the crops in question 
were raised, at the time both these contracts were 
made, and wis then tenant of the Deans for the 
prior year. He found that if he rented the farm 
again and undertook to raise a crop there for the 
term covered by the lease to the plaintiff, that his 
creditors would levyon his crops, and to avoid 
this danger he procured his sister, the plaintiff, to 
rent the farm, and induced her to hire him, as she 
did do, to the end that he might have employment, 
and to prevent his creditors from attaching}jhis 
wages or the fruits of his personal labor and earn- 
ings of and by the use of exempt property, and 
applying the same in payment of his debts, and 
the plaintiff made both of these contracts to aid 
her brother in so doing.” 

2. This finding discloses the fact that the pur- 
pose of plaintiff was to furnish} her brother with 
employment for himself, and such property as he 
used in farming which was exempt fromfexecu- 
tion, to the end that his earnings so made would 
be exempt from execution. The brother shared 
inthis purpose. It is not found, nor was it claim- 
ed, that the contracts were not actually and in 
good faith entered into; that it was not the pur- 
pose of both parties that plaintiff should become 
the actual tenant of Deans, and should be bound 
by her contract with her brother. It appears that 
the inducements of these contracts were to en- 
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able the brother to employ his property exempt 
from execution, and his personal labor, so that 
his earnings would not be subject to his debts. 
It seems to be conceded in the case that his earn- 
ings by his personal labor, with the use of such 
property, would have been exempt from execu- 
tion during the time prescribed by the statute. It 
may therefore be inferred that he was the head of 
afamily. Farming utensils, and the team with 
which a farmer habitually earns his living, are ex- 
empt from execution. Code, sec. 3072. The 
earnings of a debtor for his personal services for 
ninevy days are also exempt. Code, sec. 3074. 
These exemptions are secured to the heads of 
families. The provisions cited clearly exempt 
earnings of a farmer for personal services when 
using the property which is exempt from execu- 
tion. Wemean that his wages are exempt when 
he is hired, not that the crops he raises are ex- 
empt. 

In the case before us R. C. Patterson was au- 
thorized by the law to contract for his personal 
services in connection with his exempt property, 
and to-hold his earnings, for the time prescribed 
by the statute, free from the claim of his credit- 
ors. In making and performing this contract he 
committed no fraud; he exercised a lawful right. 
It follows that plaintiff was guilty of no fraud. 
She was authorized to aid him in doing what the 
law regarded as honest on his part. Itcan not 
be claimed that her connection with the transac- 
tian was in violation of law. The case somewhat 
resembles Carn vy. Royer. 52 Lowa, 650; s.c.,8 
N. W. Rep, 629. 

We conclude that the transaction between 
plaintiff and brother was not fraudulent, and that 
she acquired the bona Jide title to the crops raised 
by her brother, which are the subject of the ac- 
tion. The judgment of the circuit court is af- 
firmed. 


BON D—CONSTRUCTION—BOOKKEEPER IN 
BANK ASSIGNED TO TELLER’S DUTIES 
—LIABILITY OF SURETIES. 

NATIONAL MECHANICS’ BANKING ASSOCTIA- 

TLON v. CONKLING. 





New York Court of Appeals. 


Where a bookkeeper in a bank, who had given bond 
conditioned for the faithful discharge of his duties as 
such, or the ‘‘duties of any other office trust or em- 
ployment relating to the business of said association 
which may be assigned to him,’’ was afterwards pro- 
moted to the position of receiving teller at an in- 
creased salary, it was heid that his sureties were not 
liable for an embezzlement committed by him while 
receiving teller, there being no words in the bond 
binding them in case of the appointment of their 
principal to any other office than bookkeeper. 


Eugene H. Pomeroy, fer plaintiffs; John H. Ber- 
gen and Thomas D. Robinson, for defendants, the 
sureties. 
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EARL, J., delivered the opinion of the court: 

In September, 1863, the plaintiff employed the 
aefendant, Joseph C. Conkling, as a bookkeeper 
in its bank at asalary of $400. At thetime of 
his employment, and to secure his fidelity, a bond 
in the penalty of $10,000 was executed to the 
plaintiff, which contained the following recitals 
and conditions: 

‘*Whereas, the above named. the Mechanics’ 
Banking Association, have appointed the above 
named Joseph (©.Conkling to the office of a book- 
keeper of the said association, and the said 
Joseph C. Conkling hath accepted the same and 
consented to perform the duties thereof, now the 
condition of this obligation is such that, if the 
above named Joseph C. Conkling shall faithfully 
fulfill and discharge the duties committed to and 
the trusts reposed in him as such bookkeeper, and 
shall also faithfully fulfill and discharge the du- 
ties of any other oflice, trast or employment re- 
lating to the business of the said association 
which may be assigned to him, or which he shall 
undertake to perform; and shall also, without 
neglect or delay, inform the president and cashier 
of the said association of any embezzlement of 
the money, property or goods belonging to, and 
of any fraud whatever committed upen the said 
association, or of any false entry, error, mistake, 
or difference of accounts in the books thereof, 
which he may discover, or which «hall come to 
his knowledge as such bookkeeper as aforesaid, or 
whilst engaged in any other office, duty or em- 
ployment relative to the business thereof, and 
which he may discover, or which shall come to 
his knowledge, in any matter or thing whatsoever 
appertaining thereto; and shall aleo faithfully 
keep all the secrets of the association; then the 
above obligation to be void, otherwise to remain 
in full force and virtue.” 

The salary of Joseph as bookkeeper was subse- 
quently increased, and he continued to be book- 
keeper until 1870. In that year he was appointed 
the receiving teller to the bank at an increased 
salary, and he continued to be and to act as such 
teller until October 10, 1879, when he resigned. 
After his resignation it was discovered that, while 
acting as teller, he had enfbezzled $2,700 of the 
funds of the bank. ‘This action was brought 
against all the obligors upon the bond to recover 
the amount thus embezzled. ‘The respondents are 
the sureties upon the bond, and they alone de- 
fended. 

There was no breach of the condition of the 
bond while Joseph held the employment of book- 
kéeper, and the question to be determined is, 
whether, according to the conditions of the bond, 
the sureties are liable for the embezzlement com- 
mitted by their principal while acting as teller. 
We have come to the conclusion, not without 
some hesitation and doubt, that they are not. 

The recital in the conditions of the bond shows 
that Joseph had been appointed to the oftice of 
bookkeeper; that he had accepted that office and 
consented to perform the duties thereof. That 





was the oflice brought to the attention of the 
sureties, and which they had in mind when they 
executed the bond. The recital in such bonds un- 
dertaking to express the precise intent of the par- 
ties, controls the condition or obligation which 
follows, and does not allow it any operation more 
extensive than the recital which is its key, and so 
it has been held in many cases. In London As- 
surance Co. vy. Bold, 6 Ad. and El. (N.S.) 514, 
Wightman, J., said: ‘In truth, the recital is the 
proper key to the meaning of the condition.”” In 
Hassel v. Long, 2 M. and ., Ellenborough, C. J., 
said that the words of the recital of a bond af- 
forded the best means for gathering the meaning 
of the parties. In. Pearsall v. Summersett, 4 
T.unton, 593, it was held, as expressed in the 
head note, that ‘‘the extent of the condition of an 
indemnity bond may be restrained by the recitals, 
though the words of the conditiqnimport a larger 


liability than the recitals contemplate. See also 


Peppin v. Cooper, 2 B. & A. 431; Barker v. Pack- 
er,1 T. R. 287; Liverpool Water Works Co. v. 
Atkinson, 6 East. 507; Tradesmen’s Bank v. 
Woodward, Anthon’s Nisi Prius R., 2d ed. 300. 

Here the sureties undertook for the fidelity of 
their principal only while he was bookkeeper; but 
if, while bookkeeper, the duties of any other office, 
trust or employment relating to the business of the 
bank were assigned to him, their obligation was 
also to extend to the discharge of those duties. 
While bookkeeper he might temporarily act as 
teller, or discharge the duties of any other officer 
during his temporary illness or absence, or he 
might discharge any other special duty assigned 
to him, and while he was thus engaged the bank 
was to have the protection of the bond. There 
are no words binding the sureties in case of the 
appointment of their principal to any other office. 
They might have been willing to be bound for 
him while he was bookkeeper or temporarily as- 
signed to the discharge of other duties, but yet 
not willing to be bound if he should be appointed 
teller or cashier, and, as such, placed in the pos- 
session or control of all the funds of the bank. 
This is a case where the general words subse- 
quently used must be controlled and limited by 
the recital. A surety is never to be implicated 
beyond his specific engagement, and his liability 
is always strictissimi juris, and must not be ex- 
tended by construction. His contract must be 
construed by the same rules which are used in 
the construction of other contracts. The extent 
of his obligation must be determined from the 
language used, read in the light of the circum- 
stances surrounding the transaction. But when 
the intention of the parties has thus been ascer- 
tained, then the courts carefully guard the rights 
of the surety and protect him against a liability 
not strictly within the precise terms of his con- 
tract. Ludlow vy. Simond, 2 Caine’s Cases, 1; 
Crist v. Burlingame, 62 Barb. 351; MeClusky v. 
Cromwell, 11 N. Y. 593; Gates v. McKee, 13 N. 
Y. 232; Rochester City Bank v. Elwood, 21 N 
Y. 88; Pylus v. Gibb, 38 Eng. L. & Eq. 57. 
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The order should be affirmed and judgment ab- 
solute entered against the plaintiff with costs. 
All concur. 








WEEKLY DIGEST OF RECENT CASES. 


CALIFORNIA, ° ° ° ° ‘ 11 
INDIANA, ‘ r ‘ . . 2 
KANSAS, ° . ° ° . ‘ 18 
MICHIGAN, . ‘ 7 7, 8, 12, 15, 17, 20 
NEW HAMPSHIRE, ° ° ° ° 21 
NEw YORK, ° ° ° ° 4,19 
RHODE ISLAND, e ‘ ° ‘ 6 
SOUTH CAROLINA, ‘ e ° 7" 10 
TEXAS, . . ° ° Pe 5, 13,14 
WISCONSIN, ° ° . ‘ 16 
FEDERAL CIRCUIT COURT, ° ° 1,9 
DISTRICT OF COLUMBIA, . . . 3 


1. ACTIONS—EX CONTRACTU AND EX DELICTO. 

The distinction between actions founded in contract 
and those founded in tort is, in general, very 
clearly defined. If the cause of action is a wrong, 
with a resulting injury, the action is ex delicto. 
The sale of forged bonds, with a knowledge of the 
forgery, is a tort dependent upon a contract, and 
a suit to recover the consideration paid may prop- 
erly be maintained, either as an action ex delicto, 
for the breach of duty, or as an action ex con- 
tractu, for the breach of contract. Shippen v. 
Tankersley, U. 8. C. C., D. Col., June, 18823 13 
Fed. Rep. 537. 

2. ADMINISTRATION — hKEMOVAL OF ADMINISTRA- 
TOR—DRUNKENNESS—JUDICIAL COGNIZANCE. 
Ina proceeding to remove an administrator from 

his trust, because of habitual drunkenness, it is 
not necessary to charge and prove that, by reason 
of the alleged drunkenness, such administrator is 
**rendered incapable of discharging his trust to 
the interests of the estate.’’ The court will take 


judicial cognizance of ihe fact that habitual in-* 


toxication does incapacitate a man for the dis- 
charge of such trust. It is not necessary for the 
court to inquire, beyoud the fact of habitual in- 
toxication, whether in the partieular case the 
drunkenness is or is not likely to affect the inter- 
est of the trust. Gurley». Butler, S.C. Ind., 
October 31, 1882. 
3. ACENCY—AUTHORITY TO SELL REAL ESTATE, 

An authority to a real estate agent to seil real prop- 
erty is only an authority to find a purchaser, but 
not to conclude and execute a contract binding 
upon his principal. Ryon v. McGee, S.C. Dis- 
trict of Columbia, October 8, 1882; 10 Wash. L. 
Rep. 644. 

4. CHATTEL MORTGAGE—ST0OCK IN TRADE—POSSES- 

SION IN MORTGAGOR, 

A mortgage providing that the chattels may remain 
in the possession of the mortgagor, with a secret 
understanding that the mortgagor may sell and 
trade with the property as usual, is void as 
against creditors; it creates no lien upon the sub- 
stituted property. Smith v. Cooper,s. C. N. Y.; 
15 Ch. Leg. N., 58. 


5. COMMON CARRIERS — PASSENGER’S BAGGAGE-- 
CONNECTING LINES—WHAT IS BAGGAGE. 
1. Where different railways, forming a continuous 
line, run their cars over the whole line and sell 
tickets for the whole route, and check baggage 





through, each carrier is the agent of all the oth- 
ers to accomplish and complete the carriage and 
delivery of the goods, and an action will lie 
against either carrier for the baggage lost. 2. 
Articles not intended to be used on the passen- 
ger’s trip, but being transported merely for fu- 
ture or prospective household use, is not consid- 
ered baggage in taat sense whereby the railway 
company would be liable for its loss, and a refusal 
of a charge asking such instruction to the jury 
waserror. Texas, etc. R. Co. v. Ferguson, 8. C. 
Tex., Austin Term, 1882; 1 Tex. L. R. 458. 


6. CONSTITUTIONAL Law — Liquor Law — ‘*RE- 

PUTE.’’ 

A statute providing that persons who shall keep a 
place ‘‘in which it is reputed’’ that liquors are 
sold without a license, shall be fined and impris- 
oned or both, is unconstitutional, as violating 
fundamental rights of property and freedom. 
State v. Kartz, 8. C. R. I.; 15 Chi. Leg. N., 59. 


7. CONTRACT—APPROPRIATION OF FUNDS TO ParR- 

TICULAR DEBT—CREDITOR’S RIGHTS. 

A man wh. was in debt handed money to his wife, 
telling her to put it in the bank and saying that it 
would go towards paying the creditor. The wife 
deposited it, but afterwards withdrew and used 
it. Held, that the money had not been specifically 
appropriated to the payment of the debt in any 
such way as not to be subject to the debtor’s con- 
trol; and that after his death the creditor could 
not recover the amountin an action against the 
wife. Ryan v. O’ Neil, S. C. Mich., October 18, 
1882; 13 N. W. R., 591. 

8. CONTRACT—BREACH—MITIGATING DAMAGES. 

A brewer contracted with an ice company for ice at 
not over two dollars a ton during the season. In 
May the company refused to furnish ice at that 
rate any longer, and the brewer arranged with 
them fora supply at four dollars a ton, but sued 
them for the breach of the first contract. Held, 
that it was for the jury to decide whether the la- 
ter arrangement was merely a modification of the 
first contract, as claimed by defendant, or whether 
plaintiff made it. as he clai..ed, in pursuance of 
his duty to use reasonable efforts to mitigate the 
damages. Endriss v. Belle Isle Ice Co., 8. C. 
Mich., October 18, 1882; 13 N. W. R., 590. 


9 CONTRACT—MENTAL UNSOUNDNESS—BURDEN OF 

PROOF—PARTIAL INSANITY. 

1. The burden of proof is upon one alleging mental 
incapacity to make a valid contract, unless it is 
shown that the party contracting was insane prior 
to the date of the contract, when the burden is 
shifted, and those claiming under the contract 
must prove that it was executed during a lucid in- 
terval. 2. Partial insanity,inthe absence of fraud 
or imposition, will not avoid a contract unless it 
exists with reference 10 the subject of it at the 
time of its execution; but in cases of fraud 1t may 
be considered in determining whether a party has 
been imposed upon. McNett v. Cooner, U.S.C. 
c., W. UV. Mich., September 28, 1882; 13 Fed, 
Rep., 586. 

10. CONTRACT— UNDUE INFLUENCE—EVIDENCE, 

Ap old lady of feeble healthJand deaf, made a deed 
of a considerable portion of her property to a 
young man in whose family she had resided for 
two years, and between,whom and herself a strong 
attachment had sprung up—the young man being 
present when this lady gave her directions to an 
attorney for its preparation. It appearing that 
she had read the deed over before siguing it, and 
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had full knowledge of what she was doing, and 
no coercion of the donor’s will being shown, the 
deed was sustained, and it was held, that there 
was nothing in the relationship between the par- 
ties to raise the presumpfion of undue influence, 
or to avoid the deed for constructive fraud. 
Pressly v. Kemp, 8. C. 8. C., 1882; 14 Rep., 528. 


11. CRIMINAL LAW—EVIDENCE—ASSAULT TO COM- 


MIT MURDER. 

The wounded men pointed at one of the defendants, 
and told the witness to arrest such defendant, 
when he, the defendant, was only twenty feet 
distant, and thereupon such defendant ran away. 
Held, this was sufficient to justify the admission 
of the evidence concerning such defendant’s 
flight. People v. Lock Wing,S. C. Cal., Sept. 15, 
1882; Pac. U. L. J., 190. 


12. CRIMINAL LAW—MURDER IN THE FIRST DEGREE. 


A conviction for murder in the first degree can not 
be sustained on evidence that the accused, after 
quarreling with deceased and while retreating be- 
fore him, bad fired at him after warning him ‘‘to 
keep back or he would shoot,’’ and while in ap- 


prehension of serious personal injury. People v.. 


Kohler, 8. C. Mich., Oct. 20, 1882; 13 N. W. R., 
608. 


13. DAMAGES—DEFECTIVE APPLIANCES—EXEMPLA- 


tY DAMAGES. 

When the party was injured while operating a de- 
fective engine while the same was being taken to 
the machine shops for repairs, the company 
should not be held liable for exemplary damages. 
Houston, etc. R. Co. v. O'Hare, Ss C. Tex., 
Austin Term, 1882; 1 Tex. L. R., 500. 


14. DAMAGES—MEASURE OF DAMAGES FOR LOST 

BAGGAGE—INTERESY?. 

1. The market value of the articles lost is deemed an 
ultimate compensation, and this is the proper 
measure of the right of recovery. 2. Damages can 
not be recovered for expense incurred in making 
search for lost baggage. 3. Interest, as a general 
rule, is not recoverable on unliquidated demands, 
and it can not be said that the recent moditfica- 
tions of the rule has unsettled the rule heretofore 
applicable in this State. Texas, etc. R. Co. v. 
Ferguson, 8. C. Tex., Austin Term, 1882; 1 Tex. 
L. R., 458. 


15. EQUITY—UNCONSCIONABLE CONTRACT, 


Where a conveyance of land was obtained in ex- 
change for property of about half its value by ta- 
king advantage of the grantor’s ignorance an-i 
unfounded apprehensions that if he did not con- 
vey, 1t would be taken on a judgment, the trans- 
action was held to be unconscionable,and the con- 
veyance was set aside. Wooley v. Drew, 8. C. 
Mich., Oct. 18, 1882; 138 N. W. R., 54. 


16. JURY TRIAL—INCOMPETENCY OF JUROR—INA- 


BILITY TO UNDERSTAND ENGLISH— DISCRETION 

OF COURT. 

Held, that reasons sufficient for the challenge and 
exclusion of persons drawn as jurors, may be 
found outside of the statute; that inability to 
speak or understand the English language is a 
sufficient reason; and that such exclusion is so 
largely in the discretion of the trial court, that its 
action ‘will not be made the subject of revision 
unless some violation of Jaw is involved, or the 
exercise of a gross or injurious discretion is 
shown.’”’ Sutton v. Fox, 5. C. Wis., Oct. 10, 1882; 
5 Wis. Leg. N., 41. 





17. MALICIOUS PROSECUTION—PROBABLE CAUSE. 
An action for malicious prosecution can not be 
maintained against the complainant in a crimina} 
proceeding for which there was probable cause, 
no matter how evil or malicious his motives may 
have been in making complaint. Nor can it be 
maintained if complainant, a‘ter fully and fairly 
disclosing to the prosecuting officer everything 
within his knowledge which would tend to cause or 
to exclude belief in plaintiff’s criminality, left him 
to determine on his sole responsibility whether 
the proceeding should be instituted, even though 
the case were not a proper one for prosecution. 
Smith v. Austin, 8. C. Mich., Oct. 18, 1882; 13 N. 

W. R., 593. - 


18. MARRIAGE PROMISE—BREACH—EVIDENCE. 

In an action for breach of promise of marriage in 
which the plaintiff testifies positively to the ma- 
king of the marriage contract, and in which there 
is testimony of long continued attentions paid by 
the defendant to the plaintiff, it 1s not error to in- 
struct the jury that they may take into considera- 


tion in support of the express contract testified to 


by her, the facts and circumstances accompanying 
the acquaintance of the parties, his visits to her, 
his escort of her to meetings and social gatherings, 
and in fact the whole of their intercourse. John- 
son v. Leggett, 8. C. Kan. 


19. PROHIBITION, WRIT OF—WHEN DEMANDABLE. 

The writ of prohibition is an extraordinary remedy 

and should be issued only in cases of extreme 

necessity, and not where there is a remedy at law 

or in equity, or by appeal. It is not demandable 

as matter of right but of sound judicial discre- 

tion. An order denying a motion for a writ of 

prohibition is not appealable to the court of ap- 

peals. People v. Westbrook, N. Y. Ct. App., 
May, 1882; 2 Civ. Proc. Rep. 180. 


20. SALE—TITLE OF CHATTEL NOT TO PASS UNTIL 

PAID FOR. 

Machinery was transferred with a written stipula- 
tion that title should not pass until it was paid 
for, and that when all the terms and conditions 
were fulfilled the vendor would give a bill of sale: 
that the vendor might resume possession at any 
time for breach of contract, but that the purchaser 
might remove it, and should insure it and assign 
the insurance policy to the vendor to secure de- 
ferred payments. Held, that such transaction was 
valid and that, until the property was paid for, 
creditors of the purchaser could not levy thereon. 
Marquette Mfg. Co. v. Jeffery, 8. C. Micbh., Octo- 
ber 18, 1882; 18 N. W. R., 592. 


21. STATUTE OF FRAUDS—INDUCING PROMISE TO 

INDEMNIFY SURETY OF ANOTHER. 

A verbal promise by one that if another wiil be- 
come surety on a note for a third person, he, the 
promisor, will indemnify such surety if the surety 
signs relying upon such promise, is not within 
the statute of frauds. Dermit v. Bickford, 8. C. 
N. H.; 15 Ch. Leg. N. 57. 








QUERIES AND ANSWERS. 





i*4* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries wili 
be thankfully received, and due credit given whenever request- 
ed. To savetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
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must, for want of space, be invariably rejected. A y 
communications are not requested. 


QUERIES. 

45. In the sale of 1eal estate in Missouri, where there 
is no special agreement, is there any implied legal ob- 
ligation on the part of the vendor to furnish the ven- 
dee with an abstract or chain of title for examination? 

Kansas City, Mo. R. 





46. In 1862 G B went into insolvency; an assignee 
was duly appointed, and real estate of G B con- 
veyed to assignee by letter of assignment. A B had 
real estate on which there was an outstanding mort- 
gage, a right of homestead, and a right of dower in 
the equity of redemption. The assignee did notbing 
with reversionary interest, nor with equity. The in- 
solvent was discharged, and estate settled. The in- 
solvent and heirs continued to occupy until 1882. In 
1882 suit was begun by heirs founded upon their title 
as heirs at law of insolvent. Title is set up in assig- 
nee. Query. 1. Was there an abandonment by as- 
signee? 2. Would such abandonment reverse the title 
in insolvent? E. P. 

Fitchburg, Mass. 





47. An execution is issued against L, who possesses 
an equitable interest in a lot, which is about to be 
subjected to the payment of same. The said lot was 
purchased from A to be paid forin instalments, A 
giving to La bond for a deed which was to be exeeu- 
ted when the terms of the bond were complied with. 
A, who was the regular attorney of L in all mat- 
ters wherein the services of an attorney was needed, 
came to L when the execution was issued, with a pa- 
per drawn upin writing, the nature of which L did 
not know, and informed him, L, if he would sign 
the same it would save his property from being sub- 
jected to execution. And, upon this representation, 
L signed it. The paper L signed proved to be a re- 
lease to A of the equity he had in said lot, and a for- 
feiture of all rights he had therein, a fact he was in 
entire ignorance of at the time of signing. L after- 
wards tendered to A the fu!l amount of the purchase 
money, and brings an action against him for specific 
performance of the said bond. Can he sustain said 
action? Will the rule that applies to a person who 
conveys his property for the purpose of defrauding 
his creditors apply in this case? J. O’H. 

Winteld, Kan. 





48. Suppose by law a,conveyance of homestead by 
husband is void. Suppose, by statute, that a dedica- 
tion of streets and alleys must be made by owner to 
public when a town is laid out. Suppose, by statute, 
that *‘one-half in value of all real estate, in which 
husband at any time during marriage had alegal or 
equitable interest, which has not been sold on execu- 
tion, or other judicial sale, and not necessary for the 
payment of debts, and of which the wife has made no 
conveyatice, shall be set off to her, etc.’’ Suppose 
husband lays off a town and dedicates school house, 
court house and city park and streets and alleys, and 
duly acknowledges same and records it, but thay 
the wife did not join in the dedicatory plat. Suppose 
that the family move off the land, wife joins in deeds 
to lots from time to time. Suppose that husband 
dies—what is the interest of the wife in streets, etc., 
and what the remedy? A. R. 


QUERIES ANSWERED. 
Query 36. [15 Cent. L. J. 320.) A, while sick at 
Indianapolis, made his will on Sunday, and lived 
about a year thereafter. When he made the will, and 








up to the time of his death, he was fully competent to 
make a will. There was no urgent necessity for mak- 
ing the will on Sunday. Is the will void because made 
on Sunday? Cite authorities. cC. G. B. 

Answer No. 1. The execution of a will on Sunday is 
not within the prohibition of the statute. The will is 
not void because made on Sunday. Bennett v. Brooks, 
9 Allen, 118, holds a will made on Sunday valid under 
a statute similar to the statute of Indiana, and says 
the execution of a will on Sunday is not ‘work, labor 
or busines’’ within the meaning of the statute. A. 
contract made on Sunday may be subsequently rat- 
ified, and then becomes valid. Banks v. Werts, 13 
Ind. 203. An instrument which does not take effect at 
the time it is signed, is not void because signed on 
Sunday. A will does not take effect until the death 
of the testator; placing a will on the same ground with 
a contract in respect to the time it is to take effect, the 
principle cited prevents the will from being held in- 
valid. Beitenman’s Appeal, 55 Penn. 183: Perkins v. 
George, 1 Am. Law Rev. 755. P. McHUGH. 

Chicago, Ill. 

Answer No. 2. A will may be executed on the Lord’s 
day, although the testator was then in usual health. 
Bennett v. Brooks, 9 Alien, 118, and cases therein 
cited. M. H.C. 

Worcester, Mass. 

Answer No. 3. A will made on Sunday is valid. 
George v. George, 47 N. H. 27; Bennett v. Brooks, 9 
Allen (Mass.), 118; Beitenman’s Appeal, 55 Pa. St. 
183. In Bennett v. Brooks, supra, the will in con- 
troversy was executed Jan. 12, 1862, which was Sun- 
day, by the testatrix, in the presence of three 
witnesses. The testatrix died March 31, 1863, at the 
age of eighty-seven years, six months and fourteen 
days. When the will was executed, she was in her 
usual condition of health, and able to be about the 
house. The court say: ‘‘A just interpretation of the 
statutes for the due observance of the Lord’s day, 
does not require us to hold that the execution of a 
will on that day is an act within the implied prohibi- 
tion of the law.’’ This case and the one supposed in 
the query are parallel. The Massachusetts and Ind- 
iana statutes are similar on this subject. See, also, 
Redfield on Wills, Part 1., page 729-730. L. D. 

Indianapolis, Ind. 

Answer No. 4. The will would not be void. I refer 
you to 9 Allen, 118 (Mass.) for » full answer, as far as- 
the Massachusetts law is concerned. 

Worcester, Mass. R. W. GREEN. 

Answer No. 5. The execution of a will on the 
Lord’s day by a testator is not ‘‘work, labor or busi- 
ness,’’ within the meaning of Massachusetts public 
statutes, ch. 98, sec.2. Bennett v. Brooks, 9 Allen, 
118. S. H. TYNN. 

Boston, Mass. 

Answer No. 6. In Bennett v.Brooks,9 Allen ( Mass.) 
118,the court held that the execution of a will on the 
Lord’s day by a testator was not *‘labor, business or 
work,” within the statute prohibiting *‘any manner 
of labor. business or work, except works of necessity 
and charity’? on the Lord’s day, and thata will so 
executed was valids F. L. EVaNns. 

Salem, Mass. 

Answer No. 7. This question does not seem to have 
been much before the courts. ‘*The execution of a 
will on the Lord’s day is not work, labor or business 
within the meaning of the statute, and a will so exe- 
cuted is valid.’’ Bennett v. Brooks, 9 Allen, 118. 
Parsons cites this case and Beitenman’s Appeal, 55 
Pa. St. 1838. 2 Parson’s on Contracts, 761. Wash- 
burn says: **A will made on Sunday is valid’’ 
(3 Washburn on Real Property, 4th ed., p. 504), and 
cites Bennett v. Brooks, supra, and George v. George, 
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47 N. H. 27, in which case it is said: “The execution 

of a will on Sunday is not secular labor or business 

within the statute.’’ 7 Am. L. R. (N. 8.) 319. 
Minneapolis, Minn. E. B. NEWCOMB. 





Query 44. [15 Cent. L. J. 359.] Is a railruad com- 
‘pany bound to carry a passenger the reverse way ona 
ticket; for instance if I hold a ticket from A to B, and 
I get on the train at B to go to A, and offer this ticket 
for my passage,and the conductor refuses to accept it, 
and denounces me as a fraud, and stops the train and 
forces me off, is the company liable for damages? 

J.T. A. 

Answer. J. T. A. can find the opinion of the Su- 
preme Court of Maine upon the questions he raises, 
in the case of Keeley v. Boston, etc. R. Co.. 67 Me, 
163; Ss. c., 24 Am. Rep. 19. <A party had there pur- 
chased a ticket having on it the words, ‘‘Portland to 
Boston,’’ and afterwards attempted to ride from Bos- 
ton to Portland on the strength of the ticket. The 
-conductor refused to receive it, and, upon the pas- 
senger’s refusal to buy another ticket or pay fare, 
ejected him. The passenger sued the railroad com- 
pany for damages, but was non-suited, the court hold- 
ing that he was not entitled to a passage on the 
ticket from Boston to Portland, and further, that the 
fact that he had been before allowed to ride in that 
way on the same road, and with a similar ticket, and 
that one of defendant’s agents had, after the purchase 
of the ticket, expressed the opinion that it was good 
for a passage either way, did not entitle him to such 
passage. The reporter, in his note to this case, 24 
Am. Rep. 22, refers also to the case of Coleman v. 
New York R. Co., 106 Mass. 160, and to articles in the 
Atlantic Monthly tor December, 1872, and May, 1873. 

Battle Creek, Mich. M. 








RECENT LEGAL LITERATURE. 





KANSAS REPortTs. Reports of Cases Argued and 
Determined in the Sapreme Court of the State 
of Kansas, A. M. F’. Randolph, Reporter. Vol. 
27. Containing Cases decided at the January 
Term, 1882. ‘Topeka, Kansas, 1882: Kansas 
Publishing House. 

This volume of nearly 900 pages is gotten up in 
-excellent style, well printed on good paper, con- 
tains one hundred and twenty-seven cases, many 
of which are extremely interesting, a fact attested 
by their appearance in these columns. ‘here are 
few abler and better courts in the country than 
that of Kansas. 
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LEGAL EXTRACTS. 





OATHS IN FRANCE—THE SUPPRESSION OF RELIG- 
IOUS EMBLEMS IN THE COURTS. 


Some considerations of a judicial nature are 
suggested by the French Oaths Bill, and by a 
clause which the Chamber of Deputies added to 
iton the motion of M. Jules Roche, suppressing 
all religious emblems in the courts of justice. 
When the code, which is called after Napoleon, 
was being framed by a commission of the Council 
of State in 1802, two of the most eminent juris- 





consults, Portalis and Tronchet, gave it as their 
opinion that oaths tendered to witnesses and jury- 
men should be rendered as religiously solemn as 
possible, because, according to their experience, 
such oaths had a much more sobering effect than 
affirmations, even upon persons who were not re- 
ligious. Portalis was anything but but a bigot, 
and Tronchet was a Voltarian, but both of them 
had seen the tribunals of the revolutionary era 
when witnesses were sworn ‘‘upon their faith as 
citizens,’ upon their love of ‘‘la patrie,” ete., 
and they had noticed that these oaths were held 
of little account. Peasants, and peasant women 
especially, could not be brought to understand the 
sanctity of a mere promise to teli the truth unless 
it were accompanied by an invocation to God. In 
certain districts where this or that saint was held 
in particular veneration, it had been the custom 
of judges before the revolution to administer 
oaths upon relics, and where piety was wanting 
in the witness, superstition often served to pro- 
duce in him that recueillement, or thoughtful grav- 
ity, which makes a man weigh his words. Prench 
law has never allowed a witness to be silent on 
the ground that his answers might criminate him, 
and this has always made it additionaliy necessary 
that the strongest moral pressure should be 
brought to bear on deponents. Under the First 
Republic, open, defiant perjury became so com- 
mon in the courts, that the Code Napoleon, while 
restoring the religious oath, punished false swear- 
ing with far heavier penalties than are to be found 
on the English statute book. Articles 361 to 366 
of the seventh section on crimes, decree that per- 
jury inan assize court is to be punished by penal 
servitude for not less than five years; but if a 
witness, by committing perjury, has caused an in- 
nocent man to be convicted, he shall suffer what- 
ever punishment the convict had been sentenced 
to undergo. Periury might, therefore, become a 
capital offense. False swearing in a correctional 
court is punished by aminimuw of two years’ im- 
prisonment, and ina police court by a minimum 
of one year, with fines in both cases, deprivation 
of civil and political rights, and police surveil- 
lance at the discretion of the judges. ‘These en- 
actments remain in force to this day, except as 
regards the death penalty, which was eliminated 
in 1857, when the capital offenses were reduced to 
two—murder and arson. Perjury may, however, 
still be punished by penal servitude for life. Now, 
it is not contended that the religious oath in law 
courts ever put a complete stop to perjury, even 
among the most sunerstitious peasants, but, con- 
sidering how severely perjury is punished, it has 
seemed to almost all the judges now in office, 
and to a great number of procureurs, who are 
stanch Republicans, that any innovation tending 
to lessen the solemnity of oaths must produce se- 
rious mischief. In Belgium, where clericalism is 
by no means in the ascendant just now, the invo- 
cation ‘‘to all the saints’ is still retained in the 
judicial oath, because it is known to be of potent 
effect on the consciences of the peasantry. The 
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Belgian Parliament, wiser than that of France, is 
aware that the minds of the masses are not to be 
educated abruptly to a contempt of names and 
symbols long revered. It may delight a narrow- 
minded Parisian skeptic to see the pictures of the 
crucified Savior removed from courts of justice, 
and to hear no more allusions to the Divinity in 
any of the formalities of procedure; but the ques- 
tion is as to whether the interests of justice will 
be served by the new state of things. The testi- 
mony of judges and magistrates is surely of some 
value on this point, and it is given decidedly in 
the negative. The most recent commentators on 
French law, Faustin Helie, H. Riviere and Paul 
Pont, are at one with Portalis and Tronchet in de- 
claring that the religious oath has been of inesti- 
mable assistance to judges in arriving at the truth. 
M. Faustin Helie, who was President of the Court 
of Cassation, quotes in his ‘‘Cases from the Ap- 
peal Courts,” several instances of witnesses who 
were checked from committing perjury by judges 
who observed that they jumbled the words of the 
oath and tried to avoid lifting their hands. These 
persons evidently regarde¢@ an oath as not bind- 
ing unless it was sworn by a Holy Name; and 
when compelled to articulate every word distinct- 
ly, they appeared to be seized with a salutary 
fear. One may deplore the benighted moral con- 
dition of men who think that a lie is less a lie be- 
cause it is not told after a certain fashion; but 
taking human nature as it is, and seeing that ig- 
norant rustics are more numerous in France than 
enlightened freethinkers, it can not be said that a 
law which assumes that the many can be made at 
once to reason like the few, is a wise piece of 
legislation. But unquestionably a serious feature 
in the oaths bill is the fact of its having been 
passed in open contempt of the opinions of the 
judicial body. It may be asked whether it speaks 
well for the condition of a country when the men 
who make the laws so lightly testify their want of 
respect for the judges who are to administer them. 
—London Times. 





CURIOSITIES OF EVIDENCE. 

Some of the more ignorant of the Roman Cath- 
olic Church have a curious idea of ghe sanctity of 
an oath. We remember an old Irish woman being 
called as a witness at a recent assize at Liverpool 
to prove on the part of the defense,an alibi as to 
the prisoners. She was duly sworn, and gave ev- 
idence utterly irreconcilable with the statements 
of other witnesses of undoubted veracity. It was 
quietly suggested by a clergyman in court that 
the Testament used in administering the oath had 
no cross upon the cover. ‘On this representation 
another book was sent for which bore the sacred 
symbol; and being somewhat reluctantly resworn 
on the new volume, she did not hesitate to say, 
on being questioned, that all her testimony just 
given was false, quietly remarking, in answer to a 
remonstrance from the counsel, that she supposed 
she might say what she pleased as long as she had 
not ‘‘sworn on the blessed crucifix,’’ The custom 





of kissing the thumb instead of the book was con- 
sidered by many an evasion of the moral obliga- 
tion attached to an oath, while to others, holding 
the Testament upside down was deemed an equal- 
ly effieacious release. These and other disreputa- 
ble artifices are, however, very little indulged in 
at the present day. 

When the celebratea Sergt. Hill conducted a 
defense at the bar of the House of Lords, he pro- 
pounded a question to a witness which the coun- 
sel on the other side objected to. After much had 
been said on either side, the law lords themselves 
disagreed, and the bar and all strangers were or- 
dered to withdraw. After an absence of two 
hours they were readmitted and the Lord Chan- 
cellor informed Mr. Hill that the House decided 
the question might be put. ‘‘Please you, my 
lords,’’ said the Sergeant, ‘‘it is so long since I 
asked the question that I forget what it was, but 
with your lordships’ permission I will put an- 
other!” , 

A witness was lately called on a trial at the 
Old Bailey to prove an aiibi. He solemnly 
swore that the prisoner on the night and at the 
hour in question (11.25 p. m.) was at home and 
in bed at a distant part of the parish. Nothing 
could shake his testimony, for he said he had 
looked as the clock just as the prisoner went 
up-stairs, and he had set the cloek right with 
the church clock himself the same day, and it 
was certainly 11.25 Pp. M., ete. ‘Pray what do 
you make the time now?” blandly asked the coun- 
sel who cross-examined, pointing to a grea: 
white dial over the dock. No answer was given. 
“Don’t be eonfused—take your time. I ask you 
again—what is the time by that clock now?” The 
question was repeated several times, and the wit- 
ness was eventually bound to confess that he 
could not tell the time by a clock at all. Singu- 
larly enough, the clock in the court was standing 
at 11:25 when he made this avowal. 

We remember a country witness being called at 
the assizes to prove that ata particular hour ena 
certain night the moon was shining and at the full. 
There happened to be no almanae in court, but 
the evidence seemed to be satisfactory, for he had 
obtained his information from ‘+a regular good 
London stationer’s almanac.’’ The question was 
asked in cross-examination, ‘How did you obtain 
this London stationer’s almanac? Did you buy 
it?’ ‘Buy it! No; my father pasted it behind 
my kitchen door nine years ago—the day I was 
married!’’ It need hardly be said that informa- 
tion as to the moon’s age during a day in the cur- 
rent year was of little value from an almanac nine 
years old. 

We may remark that all evidence of a **circum- 
stantial’’ character is received with great caution, 
and no doubt rightly so, on atrial. Take, as an 
illustration of this, the evidence offered against a 
prisoner, of footmarks. Nothing is more com- 
monly found than the impression of boots or 
shoes near to a murdered body, or to premises 
which have been broken into. A policeman is 
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called as a witness on the trial, who deposes that 
he took the boots off the prisoner upon his arrest, 
that he compared them with the footmarks near 
the place of the alleged crime, and that they cor- 
responded in every particular. ‘‘You compared 
them, I -suppose,’’ usually asks the judge, ‘‘by 
placing the boots in the impressions, and found 
that they eorresponded?”’ ‘Yes, my lord.”’ The 
answer is fatal to that branch ef evidence, for the 
placing the boot in the impression found very pes- 
sibly caused the similarity relied upon; the pru- 
dent officer places the prisoner’s boot beside the 
footprint, presses it into the earth, and then re- 
moves it, compares the impression made with the 
one discovered.—Leisure Hour. 








NOTES. 





—tThe celebrated reply of Lord Thurlow to 
the Duke of Grafton, who reproached him with 
his plebian extraction, and his recent elevation to 
the peerage, is thus described. He rose from the 
wool-sack, and advanced slowly to the place from 
which the chancellor generally addressed the 
house; then turning towards the duke, he said: “I 
am amazed at the attack the noble duke has made 
upon me. Yes, my lords,’’ considerably raising 
his voice, ‘*I am amazed at his grace’s speech. 
The noble duke can not look, before him, behind 
him, or on either side of him, without seeing some 
noble peer, who owes his seat in this house to his 
successful exertions in the profession to which I 
belong. Does he not feel it as honorable to owe 
it to these as to being the result of accident? To 
all these noble lords the language of his grace is 
as applicable and as insulting as it is to myself. 
But I don’t fear to meet it single and alone. No 
one venerates the peerage more than I do; but, 
my lords, I must say that the peerage solicited 
me—not I the peerage. Nay more—I can say and 
will say, that as a peer of Parliament, as speaker 
of this right honorable house, as Keeper of the 
Great Seal, as keeper of his majesty’s conscience, 
as Lord Chancellor of England—nay, even in that 
character alone in which the noble duke would 
think it an affront to be considered—but which 
character none can deny me—as a man, [ am at 
this moment as respectable—I beg leave to add—I 
am at this moment as much respected—as the 
proudest peer I now look down upon.’ The effect 
of this speech, both within the walls of Parlia- 
ment and out of them was prodigious. It gave 
Lord Thurlow an ascendancy of the house which 
no chancellor had ever possessed, and it invested 
him in public opinion with a character of inde- 
pendence and honor. 


-——aA characteristic story is told of the Border- 
ers’ exploits, and the dangers which judges en- 
countered. The Earl of Traquair, when engaged 





in a lawsuit, dreaded the Lord President Durie’s 
opposition. The earl’s servant, Will Armstrong, 
as the judge was riding in the suburbs one after- 
noon, threw a trooper’s cloak over him, and did 
not slacken his steed till Durie was safely lodged 
in the tower of the Graemes in Annandale. Will 
boasted he stole ‘‘an auld lurdane aff the bench.” 
It was a bold trick, a bit of Border fair play in a 
lawsuit, and the Border-side rang with laughter 
against the kiduapped judge. In good time Will 
set down the judge at the council doors in Edin- 
burgh— 

And there full loudly shouted he: 

“Gie me my guerdon, my sovereign liege, 

An’ take ye back your auld Durie.” 
—Fraser’s Magazine. 


——aA Toronto lawyer, who was one of a party 
out hunting lately in the Muskoka district, had a 
narrow escape from the rather dangerous em- 
braces of abear. The incident is an amusing one. 
It appears that the members of the party had ar- 
ranged that they should take turns at the cooking. 
The gentleman in question did not take kindly to 
this work, and when the remainder of the party 
returned from the chase he was invariably asleep, 


, not having prepared a meal. His companions be- 


came tired of this conduct. and on this occasion 
ordered him out to bring insome game. This he 
proceeded very gladly to do. Ina few minutes, 
however, he Was seen returning at the top of his 
speed, with an immense bear in hot pursuit. He 
dashed into the shanty, the heavy doors of which 
were at once barred against the would-be intru- 
der, the gallant hunter exclaiming, ‘*Boys, here’s 
your fresh meat, all alive.?’ After some dozen 
shots had been fired into the bear’s body from the 
roof of the shanty, where the gallant hunters had 
managed to crawl through one of the numerous 
smoke-holes, they descended, and after some 
slight delay in removing the skin, were soon en- 
joying a hearty dinner of bear steaks. It appears 
that when the bear was first seen by the hunter, 
he had his back turned toward that gentleman, 
who, taking aim rather nervously, managed, if 
not to seriously wound the brute, at least to irri- 
tate him, the brute turning upon the hunter. 


——In one of the English law courts the then 
well-known counsel, Mr. Phillimore, was plead- 
ing against Sergt. Something, socially his bosom 
friend, forensically his deadly enemy. It was the 
case of the theft of some donkeys, and there was 
a dispute as tothe number and sex of the animals. 
The judge got bothered and testily asked: ‘How 
many asses were there in the plaintiff’s stable on 
the night of the robbery?” *'I'hree, my lord,” 
answered the sergeant; ‘‘two mares and a colt.” 
‘Nay, my lud, four,’’ put in the opposing advo- 
cate; ‘*four donkeys in all.’’ ‘Ah, yes, true! I 
beg your ludship’s and my learned brother’s par- 
don. He reminds me that there were four donkeys 
present—two mares, one colt, and one ji/ly more.”’ 
—London Society. 
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